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THE ENGLISH REPORTS, 1292-1865. 


HE serious problem presented by the multiplicity of reports 
seems destined to be solved, like most legal problems, piece- 

meal. Lord Bacon’s early plan of systematic revision was revived 
in modern times under auspices which insured entire success. Lord 
Westbury’s project involved the revision and expurgation of the re-- 
ports ; he proposed “ to weed them of decisions that are in contra- 
diction with one another; where there are opposing decisions, to 
settle those which ought to remain ; and to cleanse out and get rid 
of all matters that are not warranted by the present state of the law, 
or applicable to the existing condition of society.” It must ever 
be a matter for sincere regret that this great scheme of official 
revision and correction, under the guidance of such an acute 
mind, should have failed of accomplishment. Part of this plan is 
being realized in our own day through private enterprise. In the 
Revised Reports, edited by Sir Frederick Pollock, we are to have 
a republication, from the nine hundred volumes of English reports 
between 1785 and 1865, of all cases that are still of practical util- 
ity. Valuable as this series is certain to be, its preparation involves 
only the exercise of judicious selection, for the original reports 
during the period covered are, with few exceptions, accurate and 
reliable. The latest undertaking, in which a beginning has just 
been made, is a reprint, in one hundred and fifty uniform volumes, 
of the whole body of English reports from the Year Books to the 


Term Reports. The work is to be published under the editorial 
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supervision of an experienced lawyer, with the assistance of a 
consultative committee comprising among its members three of 
the most scholarly English judges of the day. If this editorial 
equipment is not merely nominal, it is inconceivable that it should 
be organized for the simple purpose of a verbatim reprint. Yet 
the first volume of the projected series gives little indication of 
original work beyond the usual cross-references and other purely 
mechanical helps. If this undertaking shall serve considerations 
of economy alone, its sponsors will miss a rare opportunity to ren- 
der a genuine service to legal scholarship. It is curious that while 
adherence to judicial precedent was unfailingly recognized the 
preservation of such precedents should have been for centuries in 
so precarious a state; it is nevertheless a fact that the thoroughly 
reliable reporters prior to Lord Mansfield’s time may be counted 
upon the fingers of one hand. Still, it is possible to add immensely 
to the accuracy and value of the early reports by reference to the 
vast mass of contemporary material now available. Much of this 
material has been brought to light and published in recent years 
by royal commission and by the Selden and other learned societies ; 
a large proportion remains in manuscript, but is quite accessible. 
The extent to which it would be advisable to collate, annotate, and 
supplement the early reports with reference to these sources of 
information is a matter upon which opinion will naturally differ, 
but professional opinion will probably be unanimous in deprecat- 
ing a reprint of these volumes in their present state without any 
reference to such opportunities for improvement. 

Even the Year Books, which seem to have been, in later years at 
least, the work of official reporters, are replete with errors, both 
of commission and omission. Most of them were published after 
a fashion as early as the sixteenth century ; but the lawyers of that 
day generally took their information at second hand, through the 
medium of Fitzherbert’s Abridgment. The edition now com- 
monly used was printed, with little evidence of care or intelligent 
supervision, in 1678-79. Through the industry and scholarship 
of Messrs. Horwood and Pike, who have since published the Year 
Books of Edward I. and some of Edward II., we are enabled to 
compare a good edition with a poor one, and the result may be 
said to justify the labor. Aside from the Norman-French jargon 
in which they are mostly written, and the consequent difficulty of 
understanding them aright, the very informal nature of the pro- 
ceedings which they record is often confusing. In form these 
reports chronicle a running fire of statement, comment, and criti- 
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cism between judges and counsel until an issue is finally reached, 
when the parties are ready for trial. This didactic process often 
brings out legal conceptions more clearly than the formal Latin 
record of the settled pleadings and judgment, but the discussion 
is so informal that it is not always easy to distinguish the dispu- 
tants. Moreover, the reporters have an unfortunate habit of break- 
ing off abruptly upon the formation of an issue, giving us no inti- 
mation of the final disposition of the case. By reference to the 
voluminous plea rolls and to the register of original writs many of 
these substantial omissions might be supplied. Inthe Year Books 
emphasis is laid upon pleading and technical forms ; knowledge of 
the matters of substance in which we are now most interested is 
assumed. The plea rolls, on the other hand, often contain the very 
information which the Year Books omit, for the judgments there 
recorded often disclose the grounds upon which they are based, 
and it is only by bringing the two together that anything like a 
complete report of the case may be obtained. The Year Books 
close, for some unexplained reason, in the twenty-eighth year of 
the reign of Henry VIII.; but the reports which follow stand in 
even greater need of correction and annotation. 

From the last Year Book, in 1537, to the year 1865, there were 
no official reports. This important work was dependent for more 
than three centuries upon private enterprise. Toward the end of 
the eighteenth century these private reports become fairly accu- 
rate and complete, but the long period from 1537 to 1785 is pre- 
cariously covered by more than one hundred reporters of various 
degrees of merit. A few of them, like Plowden, Coke, and Saun- 
ders, have long enjoyed an intrinsic authority ; others are quite 
worthless ; all are subject to limitations which should never be lost 
sight of in relying upon their authority as judicial precedents. 

During the century following the abandonment of the Year 
Books private reports multiplied slowly. Down to the time of the 
Commonwealth the only reports in print, beside certain Year 
Books, were Plowden, Dyer, Keilway, Benloe and Dalison, the first 
eleven parts of Coke, Davies, Hobart, and Bellewe’s collection 
from the Year Books. But during the forty years of political 
strife from the Commonwealth to the Revolution more than fifty 
volumes of so-called reports were published ; twenty-three of them 
appeared during the short life of the Commonwealth.! As a class 





1 The list includes Aleyn, J. Bridgman, Carter, Goldbolt, Gouldsborough, Hetley, 
Hutton, Keble, Lane, Latch, Ley, March, Noy, Owen, Popham, Saville, Siderfin, 
Tothill, Winch, beside Anderson, New Benloe, Brownlow, Bulstrode, Calthrop, Carey, 
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these reports are accurately described by Sir Harbottle Grimston, 
afterward master of the rolls, in an “ Address to the Students of 
the Common Laws of England,” published in 1657 :— 


“ A multitude of flying reports, whose authors were as uncertain as the 
times when taken, have of late surreptitiously crept forth. We have been 
entertained with barren and unwarranted products, infelix folium ex 
steriles avenae, which not only tends to the depraving of the first grounds 
and reason of the young practitioner, who by such false lights are misled, 
but also to the contempt of divers of ourformer grave and learned jus- 
tices, whose honored and revered names have in some of said books been 
abused and invocated to patronize the indigested crudities of these 
plagiaries; the wisdom, gravity, and justice of our present justices not 
deeming or deigning them the least approbation or countenance in any 
of their courts.” 


“The press,” says the reporter Style in his preface, “hath been 
very fertile in this our age, and hath brought forth many, if not too 
many, births of this nature, but how legitimate most of them are 
let the learned judge. This I am sure of: there is not a father 
alive to own many of them.” 

The license of the press prompted the enactment soon after the 
Restoration of a licensing act, requiring, among other things, 
that all books concerning the common law of the realm should be 
printed only upon the special allowance of the lord chancellor 
or the judges, or by their appointment. This act undoubtedly 
accounts for the prefatory passports to some of the subsequent 
reports. There isa significant difference in their phraseology. 
The Year Books are not only “allowed” by the twelve judges, but 
also “ recommended to all students of the law.” Sir Mathew Hale 
adds to the license for Rolle’s reports that they are “very good.” 
While the judges often certify to the learning and skill of the re- 
puted author, they seldom state that they have examined the work, 
or express any opinion as to its authenticity. At all events this 
licensing act, which expired in 1692, did not materially improve 
the standard of reporting ; some of the eighteenth century reports 
are quite as bad as any of their predecessors. “ See the inconven- 
iences of these scambling reports,” said Chief Justice Holt in 
Slater v. May,! referring to the fourth Modern; “they will make 





Choyce Cases in Chancery, the twelfth and thirteenth parts of Coke, Clayton, Croke, 
Jenkins, W. Jones, Leonard, Littleton, Maynard’s Year Books of Edward I. and Edward 
II., the first Modern, Moore, Palmer, Rolle, Saunders, Style, Vaughan, and Yelverton. 
The first group comprises some of the most worthless of all the reports, and few 
names in the list carry much weight. 

1 2. Ld. Raymond 1072. 
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us to appear to posterity for a parcel of blockheads.” And the best 
that the author of the fifth Modern could say of the post-Revo- 
lutionary reports was that “though some of them, as Justice Shel- 
ley merrily said, might be compared to Banbury cheeses, whose 
superfluities being pared away there would not be enough left to 
bait what my Lord Hale called the mouse-trap of the law; yet, 
to speak still in the language of a judge, ‘I think the meanest of 
them may, like the little birds, add something to the building of 
the eagle’s nest.’” 

The most superficial examination of the contents of these vol- 
umes reveals the defects which justify suchan arraignment. These 
reports, bearing the names of various judges, sergeants, prothono- 
taries and lawyers of less character, had their beginnings in every 
instance in the needs of actual practice. A lawyer would pre- 
serve in his common-place book notes of the cases cited by him in 
an argument, and this would be followed by a memorandum of the 
case in which they were used. He would also add, from time to 
time, other cases which he happened to hear or notes of which 
were shown to him by his professional brethren. If he subse- 
quently attained a judicial station he would of course take notes 
of the cases argued before him, and, very likely, of cases cited 
in argument with which he was not already familiar. Such 
notes were prepared for personal use and without any thought 
of publication. Their subsequent publication was almost always 
posthumous. With the exception of Plowden, Coke, Saunders, 
and a few others, very few of the reports prior to the Revolution 
were published in the lifetime of their authors. Bulstrode, Crom- 
well’s chief justice of Wales, was the first lawyer after Coke to 
publish his own reports. Obviously these manuscripts would vary 
in accuracy and value with the capacity of their authors. The 
note-book of a reputable judge, containing a report of litiga- 
tion over which he presided, would possess all the elements of 
authenticity. But it also happened that lawyers of inferior acquire- 
ments, often mere students, employed their leisure in accumulating 
private collections of cases. Lord Mansfield relates that the 
reporter Barnardiston often slumbered over his note-book, and wags 
in the rear would scribble nonsense in it. Whatever the merits of 
an original manuscript might be, in passing from hand to hand, for 
the purpose of copying, additions were made by various hands. 
When, therefore, a manuscript was finally published it would often 
be difficult, if not impossible, to ascertain how much of it, if any, 
represented first-hand work. The contents of New Benloe and 
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Anderson extend over a period of one hundred and thirty years ; 
Owen, Saville, Brownlow, Gouldsborough, Popham, and Lane, from 
fifty to one hundred years. Down to Hanoverian times the same 
cases are constantly reported by different persons, sometimes by 
half a dozen at once. By comparing them some idea may be ob- 
tained of the careless and slovenly methods of copying in vogue. 
For instance, the case of Clerk v. Day is reported by Croke,! by 
Owen,? by Moore,’ and is also printed in Rolle’s Abridgment ; 
yet Lord Raymond asserts that it is not accurately reported in 
any of the books named, even as to the names of the parties. 
Sometimes an author purports to give a case in full; at other 
times only in part; and to obtain the whole case the scattered 
fragments must be traced and put together. Thus the leading 
case of Manby v. Scott is reported in a way in Siderfin and in 
Levinz ;° the opinion by Sir Orlando Bridgman may be found in 
Bridgman’s collection of his own opinions, Justice Hyde’s in 1 
Modern, Chief Baron Hale’s in Bacon’s Abridgment, while parts 
of the case are scattered through Keble and Modern. One re- 
porter will give the decision in the form of an abstract principle, 
another will state the facts upon which it was founded, a third will 
report the arguments of counsel, while a fourth may supply parts 
omitted by the others. 

There were, moreover, other elements of confusion. Many 
manuscripts belonging to lawyers of high standing were published 
without authority and consequently without any revision. In at 
least two instances the manuscripts were stolen by servants and 
published as mere bookseller’s speculations, with various additions 
from unknown sources. At best, posthumous publication, involv- — 
ing the deciphering of a strange manuscript, was attended with | 
serious risks. An original manuscript was apt to be vitiated long 
before publication by repeated and careless copying. The editor 
of Dyer’s reports refers to numerous errors “religiously preserved 
and carried on without the least attention to sense.” Then many 
of these volumes are translations of Latin or French originals 
never published. Incases like Dyer, the first eleven parts of Coke, 
Yelverton, Saunders, and a few others, where the work was first 
printed in the original and subsequently translated, we have means 
of verification. But during the Commonwealth period, English 
having been made the court language, and reports in Latin and 





1 Cro. Eliz. 313. 2 Page 148. 
8 Page 593. # Fitzgibbon 24, 25; Fortescue 77. 
& 1 Siderfin 109; 1 Levinz 4. 
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French prohibited, editors at once translated their manuscripts into 
English. Thus Croke, Winch, Popham, Owen, Leonard, Hetley, 
J. Bridgman, and some others, though originally written in Latin 
or French, first appearin English. Considering the cryptographic 
abbreviations which abounded in the handwriting of former times, 
the fact that the original manuscript, having been designed for 
private use, was likely to be filled with symbols understood by 
the writer alone, and the fact that the translator was exempt from 
comparison, the probable extent of the errors and imperfections 
is apparent. “I have taken upon me,” says Croke’s editor, “the 
resolution and task of extracting and extricating these reports out 
of their dark originals, they being written in so small and close a 
hand that I may truly say they are folza sybillina, as difficult as 
excellent.” A score or more of the early reports have never been 
translated out of the Latin or French in which they were origi- 
nally published. 

The classical repositories of the old common law are the reports 
of Plowden and Coke. Their work maintained preéminence for 
more than acentury, and exercised a profound influence upon early 
English law. Plowden was our first private reporter, and in many 
respects his work has not been surpassed by any of his successors. 
“ The Commentaries or Reports of Edward Plowden of the Inner 


Temple, An Apprentice of the Common Law,” extend from Ed- 
ward III. to Elizabeth (1550-1580). They are the result of actual 
attendance in court, and are among the few old reports prepared 
for the press and published under the direction of their author. 
Plowden states in his preface, under date of 1571, the circum- 
stances under which the work was undertaken : — 


“When I first entered upon the study of the law I resolved upon two 
things which I then purposed earnestly to pursue. The first was to be 
present at, and to give diligent attention to, the debates in law, and 
particularly to the arguments of those who were men of the greatest note 
and reputation for learning. The second was to commit to writing what 
I heard, which seemed to me to be much better than to rely upon treach- 
erous memory, which often deceives its master. These two resolutions 
I pursued effectually by a constant attention at the moots and lectures, 
and at all places in court and chancery to which I might have access 
where matters at law were argued and debated. And finding that I 
reaped much profit and instruction by this practice, I became at last dis- 
posed to report the arguments and judgments made and given in the 
king’s courts upon demurrers in law, as abounding more copiously in 
matters of improvement, and being more capable of affecting the judg- 
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ment, than arguments on other occasions. Upon this I undertook first 
one case and then another, by which means I at last accumulated a good 
volume. And this work I originally entered upon with a view to my own 
private instruction only, without the least thought or intention of letting 
it appear in print.” 


Although often solicited by “some of the judges and other grave 
and learned men” who had seen his work to allow it to be made 
public, he modestly declined, “being conscious of the simpleness 
of his understanding and of the small spark of reason with which 
he was endued.” He was at length led to alter his resolution by 
the following circumstances :— 


“ Having lent my said book to a few of my intimate friends, at their 
special instance and request, and but for a short time, their clerks and 
others knowing thereof got the books into their hands and made such 
expedition, by writing day and night, that in a short time they had tran- 
scribed a great number of the cases, contrary to my own knowledge and 
intent, or of those to whom I had lent the book; which copies at last 
came to the hands of some of the printers, who intended (as I was in- 
formed) to make a profit of them by publishing them. But the cases 
being transcribed by clerks and other ignorant persons who did not per- 
fectly understand the matter, the copies were very corrupt, for in some 
places a whole line was omitted, and in others one word was put for an- 
other, which entirely changed the sense, and again in other places spaces 
were left where the writers did not understand the words, and divers other 
errors and defects there were which, if the copies so taken had been 
printed, would have greatly defaced the work and have been a discredit 
to me.” 


Plowden took infinite pains to render his work accurate and 
complete. 


“Tn almost all of the cases, before they came to be argued, I had 
copies of the records, and took pains to study the points of law arising 
thereupon, so that oftentimes I was so much master of them that if I 
had been put to it I was ready to have argued when the first man began ; 
and by this method I was more prepared to understand and retain the 
arguments and the causes of the judgments. And besides this, after I 
had drawn out my report at large, and before I had entered it into my 
book, I shewed such cases and arguments as seemed to me to be the 
most difficult and to require the greatest memory, to some of the judges 
or sergeants who argued in them, in order to have their opinion of the 
sincerity and truth of the report, which, being perused by them, I entered 
it into my book.” 


The result of such care is a report which presents with absolute 
clearness the points at issue, the arguments urged by the respec- 
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tive counsel, and the grounds of the judgment rendered by the 
court. Moreover, in publishing his work he placed a title at the 
head of each case, together with the date, the nature of the action, 
the names of the parties, etc. Beyond their excellent form and 
arrangement the great authority of Plowden’s cases has a sub- 
stantial basis. Many of the early reports, particularly the Year 
Books, contain the off-hand opinions of the judges upon motions ; 
whereas all of Plowden’s cases are “upon points of law tried and 
debated upon demurrers or special verdicts, copies whereof were 
delivered to the judges, who studied and considered them, and 
after mature deliberation gave judgment thereon.” This fact 
also explains the great esteem in which Plowden’s work has always 
been held as a book of entries. 

Although Plowden called his work a commentary he was sparing 
in comment. When he undertakes a full discussion of a topic! he 
is very instructive; but he is always careful to separate his own 
views from the opinion of the court. His work is therefore really 
a report, although called a commentary. It remained for Sir Ed- 
ward Coke to publish under the title of reports an elaborate com- 
mentary, in which the opinion of the court was often edited in 
accordance with the reporter’s personal views. 

The estimation in which Coke’s reports were held by his con- 
temporaries is indicated by their citation simply as “The Re 
ports.” While they were being issued no others appeared, ‘‘as it 
became all the rest of the lawyers to be silent whilst their oracle 
was speaking.” 2 Coke began as early as 1580 to take notes of the 
legal transactions of the day, perfecting his information during 
hours of leisure. At length in 1600 he published his first volume, 
and shortly afterward, while he was attorney-general, the second 
and third. In 1603 the fourth part appeared, and the fifth about 
two years later. The remaining six parts were issued between 
the years 1607 and 1616, while he was successively chief justice 
of the Common Pleas and the King’s Bench. These eleven parts 
or volumes constituted all that were published during his lifetime, 
and, apparently, all that were designed for publication. In 1634, 
however, twenty-one years after his death, a twelfth part was 
printed, and about three years later the thirteenth and last. These 
last two parts had been left by Coke in an unfinished state, and 
are inferior in authority to their predecessors.? Beside reports of 





1 As in his note on equity in Eyston v. Studd, ii. 465. 2 5 Mod. viii. 
8 Hob. 300; Bulst. preface; 10 B. & C. 275. 
2 








IO HARVARD LAW REVIEW. 


cases much more loosely stated than in the prior reports, they 
contain accounts of conferences in the Privy Council, of consulta- 
tions among the judges, and notes of legal points in general. The 
fact that they deal largely with questions of prerogative is prob- 
ably the reason why they were not published in the author's life- 
time. The earlier parts had given offense to James I., who deemed 
certain doctrines contained therein injurious to his royal author- 
ity. Coke’s ultimate suspension from judicial office was accom- 
panied by a command to consider and revise his reports, and his 
“scornful treatment of this order” in reporting only five trivial 
errors, was one of the reasons given for his subsequent dismissal. 

In method Coke’s reports are unique. They are not reports at 
all in the strict sense of the term. He says in his preface that he 
prepared these reports not merely for citation in court but also for 
educational purposes; and to a large extent, though just how far 
it is impossible to say, they contain his own statement of the law. 
Accordingly, they are much more elaborate than other early 
reports. Since, to Coke’s mind, the art of pleading was the neces- 
sary foundation of all accurate knowledge of the common law, the 
pleadings are fully set out, not only for a proper understanding of 
the case but for the instruction of students as well. The reasons 
of the judgment are thrown into the form of general propositions 
of law, in the exposition of which earlier cases are collected with 
laborious care. Hence the report of each case forms a treatise 
on the point at issue. The arrangement of the cases, moreover, 
is not chronological, but more or less according to subjects. 

Coke’s reports are therefore summary in character. Without 
tracing any form of argument, he usually gives a statement of the 
case, following with the substance of all that was said in argument, 
and concluding with the resolutions of the court. He describes 
his method in Calvin’s case :! — 


“ And now that I have taken upon myself to make a report of their 
arguments, I ought to do the same as fully, truly, and sincerely as possi- 
bly I can ; howbeit, seeing that almost every judge had in the course of 
his argument a particular method, and I must only hold myself to one, I 
shall give no just offense to any if I challenge that which of right is 
due to every reporter, that is, to reduce the sum and effect of all to such 
a method as, upon consideration had of all the arguments, the reporter 
himself thinketh to be fittest and clearest for the right understanding of 
the true reason and causes of the judgment and resolution of the case in 
question.” 





1 8 Rep. 4a. 
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His method of presenting what was decided is, however, disor- 
derly in the extreme. Throughout all parts of the report, but 
particularly in giving the resolutions of the judges, his inexhausti- 
ble learning breaks forth; “one case is followed by another, quo- 
tation leads to quotation, illustration opens to further illustration, 
-and successive inference is made the basis for new conclusion ; 
every part, moreover, being laden with conclusions and exceptions, 
or protected in a labyrinth of parentheses, until order, precision, 
and often clearness itself is lost in the perplexing though imposing 
array.” How animating, therefore, is his assurance to the reader 
that “although he may not, at any one time, reach the meaning of 
his author, yet at some other time and in some other place his 
doubts will be cleared.” } 

In connection with his habit of editing the conclusions of the 
court in accordance with his own views of the law, it may be 
added that Coke is not always accurate. Sometimes, as in Gage’s 
case,” he gives a wrong account of the actual decision. Moreover 
the authorities which he cites do not always sustain his conclu- 
sions. This fault, indeed, runs through all his writings and has 
carried in its train some unfortunate consequences. For instance, 
in Pinnell’s case, by giving a mere dictum the form and effect of 
an actual decision upon a point in issue he fixed upon English law 
the rule that a creditor who, on the day his debt falls due, accepts 
a smaller sum in satisfaction of the whole, but executes no deed 
of acquittance, is not bound by his agreement. The result has 
been, as Sir George Jessel ironically said in Couldery v. Bartrum,® 
that according to English law “a creditor might accept anything 
in satisfaction of a debt except a less amount of money. He 
might take a horse or a canary or a tomtit if he chose, and that 
was accord and satisfaction; but by a most extraordinary pecul- 
iarity of English law he could not take 1gs 6d in the pound.” Yet 
the House of Lords in 1884 held that the error was so firmly estab- 
lished that it did not come within their province to correct it. It 
may be added in further elucidation of the effect of such errors 
that the resolution of the judges in Pinnell’s case as reported by 
Coke is not as absurd as some of the distinctions that have been 





1 See Sugden on Powers 23, n. 

2 5 Rep. 45 b; see 1 Salk. 53, and Will. 569. 

8 See Jones on Bailments 41, as to Southcote’s case, 4 Rep. 83 b, and 1 Inst. 89 a; 
Stephen’s Hist. Crim. Law, ii. 205. 

* 5 Rep. 117 a; Co. Litt. 212 b; see Foakes v. Beer, g App. Cas. 605. 

5 19 Ch. Div. 399. 
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engrafted upon it from time to time by judges who sought to limit 

the operation of what they believed to be an erroneous principle. 

Many questionable doctrines have in this way become firmly im- 

bedded in the law. “I am afraid,” said Chief Justice Best, “we 

should get rid of a good deal of what is considered law in West- 
minster Hall if what Lord Coke says without authority is not. 
law.” ! Still, it is less true now than formerly that his works have, 

as Blackstone said, “an intrinsic authority in courts of justice, 

and do not entirely depend on the strength of their quotations 
from older authorities.” 

The basis of the vast reputation that Coke’s reports enjoyed for 
centuries is readily apprehended. . The only other reports avail- 
able in his time were Dyer, Plowden, and parts of the Year Books ; 
in the preface to the third part of his reports Coke gives their 
number as fifteen. Coke’s extensive reports, covering a period of 
nearly forty years, not only give a fairly complete account of the 
law during the reigns of Elizabeth and James I., but they made 
accessible most of the older learning which till then had to be 
laboriously gathered from the Year Books and the unsatisfactory 
abridgments. Lord Bacon admitted no more than the bare truth 
when he said, “ To give every man his due, had it not been for Sir 
Edward Coke’s reports (which, though they may have errors and 
some peremptory and judicial resolutions more than are warranted, 
yet they contain infinite good decisions and rulings over cases), 
the law by this time had been almost like a ship without ballast, 
for that the cases of modern experience are fled from those that 
are adjudged and ruled in former time.” Moreover, his careless 
and disorderly mixture of things great and small is balanced by 
the grasp of his intellect and the often inimitable effect of his 
quaint style.? 

There are several other brief collections of cases from Tudor 
times, chief among which is Dyer’s (1513-82). Sir James Dyer 
presided in the Court of Common Pleas for more than twenty 
years, and his accurate, concise, and business-like notes have 
always been regarded as among the best of their class. Although 
these notes were taken by Dyer for his own use and without any 
thought of publication, they were edited from a genuine manu- 
script by his nephew, and were subsequently annotated by Chief 
Justice Treby. Moore’s reports (1521-1621), the work of Sir 





1 See also 17 Pick. 9. 
2 For a detailed examination of Coke’s reports see Wallace’s scholarly work on 
The Reporters 165 e¢ seg. 
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Francis Moore, the supposed author of the Statute of Uses and 
inventor of the conveyance known as lease and release, were edited 
from a genuine manuscript by Sir Geoffrey Palmer, a distinguished 
lawyer of the Restoration, with the assent of Sir Mathew Hale, 
who married Moore’s granddaughter. Anderson’s Common Pleas 
Reports (1534-1604), the work of a prominent judge, are quite 
full and circumstantial for their time. Jenkins’s so-called “ Cen- 
turies,” a brief but accurate collection of notes of Exchequer de- 
cisions, contains some cases as early as the thirteenth century. 
Leonard’s reports (1540-1613), dealing mostly with cases subse- 
quent to the reign of Henry VIII, have been commended by 
Nottingham and St. Leonards. Benloe and Dalison (1486-1580), 
Keilway (1496-1531), Brooke (1515-58), and Benloe (1531-1628) 
are all of secondary value. The only connection between Benloe 
and Dalison is the fact that they were edited by John Rowe. The 
later Benloe, which is mainly a compilation, is often called New 
Benloe, to distinguish it from the former ; Brooke is likewise called 
Little Brooke to distinguish it from the same author’s abridgment. 
Although Keilway’s reports are of uncertain value, they record 
many cases not included in other reports of this period. The vol- 
ume bearing the name of Noy (1559-1649) is a collection of mere 
scraps of cases and dicta, with only an occasional statement of the 
facts involved. Noy was attorney-general under Charles I., and 
one of the six persons recommended by Bacon in connection with 
his plan for official reporting as being “learned and diligent and 
conversant in reports and records.” This volume was probably 
an unauthorized transcript from his note-book. The reports of 
Brownlow and Gouldsborough (1569-1625) are the work of two pro- 
thonotaries of the Common Pleas ; they are mostly practice cases. 
Owen (1556-1615), Goldbolt (1575-1638), Saville (1580-94), and 
Popham (1592-1627) are of little if any value. 

Many of the reports just mentioned extend into the seventeenth 
century. On the other hand, there are several reports dealing 
principally with the reign of the first two Stuarts, whose earlier 
cases date, like Coke’s, from Elizabeth’s reign. Of these the 
reports of Sir George Croke, edited by his son-in-law, Sir Harbot- 
tle Grimston, master of the rolls, are of most general interest and 
value. Croke served with credit in a judicial capacity until his 
eightieth year, when, upon his petition that he might “ retire him- 
self and expect God’s pleasure,” Charles I. granted him a pension. 
His work is of the first importance whenever he reports a case 
fully ; but the value of his reports as a whole is affected by the fact 
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that he gives not only cases in which he participated or which he 
heard, but many others not reported elsewhere, which were merely 
cited in argument or which were shown to him. However, when 
he takes a case at second-hand he generally states somewhere that 
he does so, and the discredit into which some of his work has fallen 
is due to some extent to his practice of printing a case in instal- 
ments and the consequent difficulty of reading him aright. Asa 
rule his reports are too brief to be perfectly clear. These reports 
are always cited by the names of the sovereigns in whose reigns 
the cases were determined. 

In addition to the standard authorities, Coke and Croke, the first 
half of the reign of James I. is covered by Yelverton (1603-13), 
the second half by Rolle (1614-25), and the whole reign by Ho- 
bart (1603-25). Yelverton’s small volume ranks with the best 
of the old collections of notes. Yelverton was one of the ablest 
lawyers of his time, and although his notes are not very technically 
presented, being prepared for his own use, they are known to be 
authentic. Rolle’s report is a genuine work by Cromwell’s able 
chief justice. Hobart’s collection, published several years after 
the Chief Justice’s death by a careless editor, but improved in a 
subsequent edition by Lord Nottingham, was a standard work of 
its day. Yet these reports are still very defective in method and 
precision, and are replete with legal disquisitions which have not 
served in modern times to add to their usefulness. Hobart includes 
some cases from the Star Chamber. There are several minor re- 
ports of this reign: Davies (1604-12), Lane (1605-12), Ley (1608- 
29), Calthrop (1609-18), Bulstrode (1609-39), Hutton (1612-39), 
J. Bridgman (1613-21), Palmer (1619-29), and Winch (1621-25). 
Davies was a well-known poet and a friend of Selden and Ben 
Jonson. Ley prints some cases from the Court of Wards. Cal- 
throp deals mainly with cases concerning the customs and liberties 
of London; Winch principally with declarations. 

Beginning in the last years of James I., but dealing mainly with 
the succeeding reign, is the collection by Sir William Jones (1620- 
41). These are accurate reports, froma genuine manuscript, of 
cases decided during this distinguished judge’s tenure of office. 
They are among the most interesting of the old reports. In this 
reign, also, is the volume bearing the name of Littleton (1626- 
32) ; but the cases were probably not reported by him. They 
are concerned largely with applications for prohibitions. Latch 
(1625-28), Hetley (1627-32), and March (1639-43) are of small 
importance. Clayton’s assize reports (1631-51) throw some light 
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on early practice. Aleyn (1646-49) contains loose notes of cases 
decided during the last years of the reign of Charles I., when judi- 
cial proceedings were disturbed by the turbulence of the approach- 
ing civil war. 

There are few reliable records of litigation during the Com- 
monwealth period. Style’s reports (1646-55), which were pub- 
lished by the author himself, are valuable as our sole record of the 
decisions of Rolle and Glyn, the able chief justices of the Com- 
monwealth. Hardres, Exchequer reports (1655-69) cover part of 
this period. They were printed from a genuine manuscript, and 
give fair reports of the arguments, but very brief reports of the 
judicial opinions, which are usually by Sir Mathew Hale. Siderfin 
(1657-70), who gives some cases from this time, is of little conse- 
quence. 

Within the first decade after the Restoration there are several 
new reports, extending for the most part over the remainder of 
-the Stuart period. Chief among them is Saunders (1666-73), who 
is universally conceded to be the most accurate and valuable 
reporter of his age. His work is confined to the decisions of 
the King’s Bench between the eighteenth and twenty-fourth years 
of the reign of Charles II. Saunders participated as counsel in 
most of the cases, and he reports them with admirable clearness. 
In general his reports resemble Plowden’s ; but they are much more 
condensed. He gives the pleadings and entries at length, and fol- 
lows in regular order with a concise statement of the points at 
issue, the arguments of counsel, and a clear statement of the grounds 
of the judgment. The work was subsequently enriched by the 
learned annotations of Sergeant Williams. Thomas Raymond’s 
notes (1660-84) bear a good reputation. T. Jones (1667-85) and 
Ventris (1668-91) are of fair authority ; about Levinz (1660-96), and 
especially Keble (1661-79), opinion is conflicting. It is unfortu- 
nate that we have no better record than these volumes afford of Sir 
Mathew Hale’s decisions. The manuscript of Freeman’s notes 
(1670-1704) was stolen by a servant and published without au- 
thority. 

The so-called Modern reports (1669-1732), which begin in the 
first decade after the Restoration and cover a period of more than 
sixty years, are of considerable importance when due allowance is 
made for certain serious limitations. This work, originally com- 
posed of five volumes, was formed by combining in a series the 
work of different hands. It was subsequently revised and remod- 
eled by Leach, who published a definitive edition in twelve vol- 
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umes (1793-96). Leach made many improvements in the text; 
he corrected the headings, inserted the names of the judges at the 
beginning of each term, and modernized the references. In former 
editions a variety of cases without any names were often crowded 
together in such a confused mass as to be practically undistin- 
guishable. Leach separated these cases under the title “ Anony- 
mous.” Beside contributing many notes and references he added a 
large number of cases. As thus corrected the work was much im- 
proved ; but the volumes are still wanting in accuracy and complete- 
ness, and, moreover, vary greatly in value. The second, sixth, and 
twelfth, for instance, have often been cited with commendation, 
while the reputation of the fourth, eighth, and eleventh is particu- 
larly bad. The arrangement of the contents of the work is disor- 
derly and confusing in the extreme. The first two volumes, con- 
taining both law and equity cases, deal with the reign of Charles 
II. ; the third mainly with the reign of James II.; the fourth and 
fifth, during William III.’s reign, and the sixth, during Anne’s, are 
made up of decisions by Chief Justice Holt ; volume seven com- 
pletes Anne’s reign and contains decisions of Chief Justices Hard- 
wicke and Lee in the King’s Bench from the sixth to the eighteenth 
years of George II. ; volume eight contains King’s Bench decisions 
from the eighth to the twelfth years of George I., during the service 
of Chief Justice Pratt; the ninth volume is made up entirely of 
chancery cases, containing Lord Chancellor Macclesfield’s decrees 
from the eighth to the eleventh years of George I., and Hard- 
wicke’s from the tenth to the twenty-eighth years of George II. ; 
the tenth, extending from the eighth year of Anne to the eleventh 
year of George I., is made up of decisions by Macclesfield in law 
and in chancery ; the eleventh gives Holt’s decisions during the 
first eight years of Anne’s reign, and Chief Justice Pratt’s from 
the fourth year of George I. to the fourth year of George II.; and 
the last volume is given to Holt’s cases in the reign of William ITI. 
This collection of reports, notwithstanding its deficiencies, has 
perhaps been cited oftener in modern times than any other seven- 
teenth century report. Many of the best known early cases are 
scattered through these volumes. 

The inaccuracies of Shower (1678-94), who gives some good 
cases, have been somewhat remedied in subsequent editions. 
Some of Sir Orlando Bridgman’s excellent opinions in the Com- 
mon Pleas are preserved in the reports bearing his name (1660-67). 
Vaughan’s reports (1665-74) from the same court deal principally 
with the labors of the judge of this name; Lutwyche (1683-1702) 
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also records some Common Pleas cases from the latter part of the 
seventeenth century. Among the minor reports of this time, be- 
side J. Kelyng’s brief collection of criminal cases (1662-69), are 
several of little if any value: Carter (1664-85), Comberbach (1685- 
gg), and Carthew (1686-1701). Since almost all the cases printed 
by Skinner (1681-98) had appeared in prior reports this work is 
seldom cited. 

Some of the ante-Revolutionary reports exhibit technical learn- 
ing of a high order; but it must be admitted that they are not 
easy reading. The cumbersome system of feudal tenure, with 
which the vast proportion of the cases prior to the Restoration are 
concerned, was at best unpromising material! After the Restora- 





1 Coke’s work affords abundant examples of the verbose and pedantic judicial 
utterances of early times. On the other hand, Chief Justice Crewe’s remarks on the 
honors of De Vere ( W. Jones, 101) is one of the rare specimens of stately eloquence : 
“T have labored to make a covenant with myself that affection may not press upon 
judgment; for I suppose that there is no man that hath any apprehension of gentry 
and nobleness but his affection stands to the continuance of so noble a name and 
house, and would take hold of a twig or a twine thread to uphold it. And yet Time 
has his revolutions ; there must be an end of all temporal things, —fimés rerum ; an 
end of names and dignities and whatsoever is terrene; and why not of De Vere? For 
where is Bohun? Where is Mowbray? Where is Mortimer? Nay, which is more 
and most of all, where is Plantagenet? They are entombed in the ums and sepul- 
chres of mortality. And yet let the name and dignity of De Vere stand so long as it 
pleaseth God.” The judges were particularly sententious in their use of analogy, as 
where Hobart contrasts the common and statute law by saying that “the statute is 
like a tyrant: where he comes he makes all things void; but the common law is like a 
nursing father, and makes void only that part where the fault is and leaves the rest.” 
Biblical citations and analogies abound. One of the most curious instances of scrip- 
tural allusion is Lord Ellesmere’s reference to the dissenting opinion of his two dis- 
senting brethren in the case of the Post-nati: “The apostle Thomas doubted of the 
resurrection of the Lord Jesus Christ when all the rest of the apostles did firmly be- 
lieve it; but this his doubting confirmed in the whole church the faith of the resurrec- 
tion. The two learned and worthy judges who have doubted in this case, as they bear 
his name, so I doubt not but their doubting hath given occasion to cleare the doubt 
in others, and so to confirme in both the kingdomes, both for the present and the 
future, the truth of the judgment in this case.” There is every evidence that these 
legal luminaries were devoid of asense of humor. It has been suggested that Shake- 
speare derived part of the humorous colloquy between the grave-diggers in Hamlet 
from Chief Justice Dyer’s serious discourse in Hales v. Petit, Plowden 262. Sir 
Thomas Bromley’s diverting argument in Sharington v. Stratton, Plowden 303, upon 
the distinction between brotherly love and mere acquaintance as a sufficient consider- 
ation to raise a use in land, is a good specimen of the exhaustive ingenuity with which 
discussions were pursued at the bar. See, also, in the same volume, the report of the 
agreement between counsel, in the case of Clere v. Brook, 442, as to the basis of the 
preference of males to females in the law of descent. On rare occasions a reporter is 
moved to display his wit. “One Mr. Guye Faux, of the parish of Leathley, a cavalier, 
had a cause heard about a plunder upon Monday this week after dinner, and was well 

3 
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tion the reports increase in interest. The radical reforms in the 
law of real property, and the slow but steady amelioration during 
the latter half of the seventeenth century of common law doctrines 
and procedure, in consequence of the interference of the chan- 
cellor, gradually brought within the purview of the common law 
remedial measures which had theretofore been recognized only in 
equity. For instance, the introduction in the reign of Charles II. 
of new trials with reference to the evidence, obviated recourse to 
equity in cases like that which had brought about the conflict 
between Coke and Ellesmere. 

Although these early reports, with few exceptions, are now 
seldom cited in practical work, their historical value can hardly 
be overestimated. Reports that are almost worthless as judicial 
records often throw valuable side-lights upon early practice and 
procedure ;! not infrequently they supply interesting illustrations 
of the social life of the time.” 

The Revolution forms almost as distinctive an epoch in legal as 





in court, and damages a hundred pounds awarded, and he was found dead next morn- 
ing, upon the conceit of it, as was supposed.” (Clayton’s Assize Cases 116.) 

1 One is struck by the interminable arguments. Plowden speaks of cases having 
“hung in argument eight, ten, and twelve terms.” Considering the wide range of the 
arguments, the consumption of time must have been enormous. For instance, the 
case of Stowell v. Zouche, in Plowden, was argued twice in the Common Bench and 
then twice in the Exchequer Chamber before all the judges. Calvin’s case, in Coke, 
was argued first at the King’s Bench bar by counsel and then in the Exchequer Cham- 
ber, first by counsel and then by all the judges; it was afterward twice argued by 
counsel and then upon four successive days at the next term by all the judges, and 
thereafter, at another term, by all the judges on four successive days. It was not 
until Mansfield’s time that this habit of reargument was suppressed. 

Jury service in early times was plainly no sinecure. “ And for that a certain box of 
preserved barbaries, and sugar called sugar candy, and sweet roots called liquorish ” 
was found on one of the jurors in the consultation room he was fined twenty shillings 
(Plowden 518). “The judge did put back the jury twice because they offered their 
verdict contrary to their evidence, as he held, and set a hundred pounds fine upon one 
of the jury who had departed from his companions; but after, upon examination, it 
was taken off again, for that it did appear it was only by reason of the crowd and 
some of his fellows were always with him.” (Clayton’s Assize Cases 31.) The case 
of King v. Buckenham, Keble, 751, illustrates the severity with which early courts 
protected their dignity. 

It is apparent from an entry in Birks v. Tippetts, 1 Saunders, 33 b, that certain pro- 
fessional characteristics do not change materially from century to century: “ Twis- 
den, Justice, interrupted Saunders, and said to him, ‘ What makes you labor so? The 
court is of your opinion and the matter is clear.’ ” 

2 For instance, pages 266 to 298 of W. Jones’s reports contain “notes taken at a 
justice seat in the forest at Windsor,” forming a quaint record of litigation between 
Lord Lovelace, Sir Charles Howard, and others, in the time of Charles I., concerning 
their “deeres and dogges.” 
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in political history. In the passing of the despotism of the Stu- 
arts, and the consequent acknowledgment and definition of civil 
and political liberty, the judiciary acquired a stability which has 
never been shaken. The judges have ever since held their office 
during good behavior instead of at the sovereign’s pleasure, and 
their removal could only be effected by the crown upon the address 
of both houses of Parliament. The turning point in judicial affairs 
at the Revolution is clearly marked. Of the notorious instruments 
of usurpation and violence, the dethroned king’s chancellor was in 
the Tower and his chief justice in Newgate. On the other hand, 
the new era was opened by the appointment of one of the ablest 
and best of chief justices, Sir John Holt, to succeed Wright, one 
of the worst; and from this time no address has ever been voted 
by either house of Parliament with a view to the displacement of 
an English judge. 

From the Revolution the reports increase in value and impor- 
tance; they deal more with modern conditions. The development 
of commerce, and the consequent variety and importance of per- 
sonal property and of contracts, the growth of maritime jurispru- 
dence, the development of equity, and the general introduction of 
more liberal and enlightened views of justice and public policy, all 
combined to give a new tone and impulse to the common law. 

It is a great misfortune that the labors of the distinguished jurist 
whose character and career exemplified the best features of the 
new era should have been so inadequately preserved. Reference 
has already been made to the reports of Chief Justice Holt’s cases 
in Modern. Holt’s term is covered, in addition, by Salkeld (1689- 
1712), Lord Raymond (1694-1734), and Comyns (1695-1741). The 
first two volumes of Salkeld (the third volume being a mere col- 
lection of detached notes of cases from other reports) were pub- 
lished under the supervision of Lord Hardwicke, and enjoy a good 
reputation ; yet the reports are too brief to be clear, and many of 
the cases are taken at second hand. Lord Raymond’s reports of 
Holt’s decisions are of excellent authority. After Holt’s death 
Raymond seems to have relaxed his efforts. His third- volume 
contains the pleadings at large. Comyn’s reports are posthu- 
mous, and are not as reputable as his digest. In addition to 
the volumes above mentioned, some of Holt’s cases may be found 
in Carthew (1686-1700), and Levinz (1660-97), both of poor repu- 
tation, and in the appendix to Kelyng’s criminal cases. The vol- 
ume entitled Temp. Holt (1688-1710) is mainly an abridgment of 
Holt’s decisions by Giles Jacob, Pope’s “ blunderbus of the law.” 
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During the first dozen years of George II.’s reign we have sev- 
eral new reports: Barnardiston (1726-35), Fitzgibbon (1727-32), 
W. Kelynge (1731-36), Barnes (1732-60), Ridgeway (1733-37), 
Lee (1733-38), Cunningham (1734-36), Andrews (1737-39), and 
Willes (1737-60), — most of them, unfortunately, of inferior work- 
manship. Most of the cases in Cunningham, Ridgeway, 7th 
Modern, and Lee’s Cases Temp. Hardwicke, are apparently all 
taken from the same manuscript ; yet they are our main reliance 
for Hardwicke’s services in the King’s Bench. 

Fortescue (1695-1738) and Strange (1715-48) are of fair repute. 
Fortescue is partial to his own opinions, which are characterized 
by more solicitude of taste than power of thought. Strange was 
master of the rolls and the colleague of Hardwicke, some of whose 
arguments at the bar and common law decisions he reports. His 
reports are quite modern in form. Cooke’s Common Pleas reports, 
which are frequently cited, are mostly practice cases. Gilbert’s 
Cases in Common Law and Equity (containing, however, no equity 
cases) cover the term of Chief Justice Parker. Bunbury (1713-42) 
and Parker (1743-67) together form a consecutive chronicle of the 
Exchequer under George I., George II., and the first seven years 
of George III. Bunbury’s reports are mere notes, but they were 
taken in court by Bunbury himself, and were afterward edited by 
his son-in-law, Sergeant Wilson. 

Willes’s reports of his own opinions as chief justice of the 
Common Pleas are highly authoritative. Although published after 
Willes’s death, they appear to have been carefully prepared by this 
learned judge, and they were afterward revised and edited by 
Durnford, the editor of the Term Reports. This volume also con- 
tains some cases in the House of Lords. Willes’s excellent reports 
are little if at all superior to those prepared by Wilson (1743-74). 
This very accurate work records the labors of such distinguished 
judges as Wilmot, Willes, and De Grey, and is of great value. Sir 
William Blackstone’s miscellaneous collection of cases (1746-79), 
extending over a period of thirty-three years, do not display the 
care that we should expect from the celebrated commentator. 
Wilmot’s opinions (1757-70) contain decisions by this learned 
judge not reported elsewhere. Foster’s small collection of crim- 
inal cases (1743-61), the work of a very eminent authority in 
criminal law, is of the highest authority as far as it goes. The 
collection of notes published in Kenyon’s name (1753-60) came 
from a genuine manuscript, but was probably not designed for 
publication. 
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Burrow’s reports (1757-71), beginning in the year following 
Mansfield’s appointment as chief justice of the King’s Bench and 
just prior to the accession of George III., mark an epoch in law 
reporting. Burrow was led to publish his work by the same cir- 
cumstances that had overcome Plowden’s modesty two centuries 
before. When it became known that he had for many years pre- 
served some account of the decisions of the courts, he was sub- 
jected, he says, to “continual interruption and even persecution 
by incessant application for searches into my notes, for transcripts 
of them, sometimes for the note-books themselves (not always 
returned without trouble and solicitation), not to mention,” he feel- 
ingly adds, “frequent conversations upon very dry and uninterest- 
ing subjects, which my consulters were paid for considering, but I 
had no sort of concern in.” Burrow’s published reports date only 
from the time of his appointment as master of the crown office, 
when personal charge of the court records and regular attendance 
in court gave him superior opportunities to render his work accu- 
rate and complete. Beside their substantial accuracy, these reports 
are characterized by clearness of statement and lucid arrangement 
of the materials of a case. Burrow was the first reporter to 
appreciate the advantage of prefixing to the report of each case 
a statement of the facts and issues separate from the opinion of 
the court, and following in regular order with the arguments, the 
opinions of the judges, and the judgment of the court. As he did 
not write short-hand, the opinions of the judges are not given in 
the exact language in which they were delivered; nor were they 
revised by the judges. The consequent limitations of all such 
reporting is analyzed by Burrow in terms which should always be 
borne in mind in citing the early reports.’ 


“‘T do not take my notes in short-hand. I do not always take down 
the restrictions with which the speaker may qualify a proposition to 
guard against its being understood universally, or in too large a sense, 
and therefore I caution the reader always to imply the exception which 
ought to be made when I report such propositions as falling from the 
judges. I watch the sense rather than the words, and therefore may 
often use some of my own. If I chance not fully to understand the sub- 
ject, I can then only attend to the words, and must in such cases be liable 
to mistakes. If I do not happen to know the authorities shortly alluded 
to, I must be at a loss to comprehend (so as to take down with accuracy 
and precision) the use made of them. Unavoidable inattention and in- 





1 It has always been the custom among English judges to deliver their opinions 
orally. Among the civilians I believe written opinions are the rule. 
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terruptions must occasion chasms, want of. connection, and confusion in 
many parts; which must be patched up and connected by memory, guess, 
or invention, or those passages totally struck out which are so inextrica- 
bly puzzled, in the original rough note, that no glimpse of their meaning 
remains to be seen.” 


“T pledge my character and credit,” he says in conclusion, “ only 
that the case and judgment and the outlines of the ground or 
reason of decision are right.” Their accuracy to this extent has 
never been questioned. 

These reports, of the utmost value in themselves as a record of 
the services of Mansfield, Foster, Wilmot, and Yates, exercised, 
moreover, a most beneficial influence upon subsequent reporting. 
Burrow’s immediate successors, Cowper (1774-78) and Douglas 
(1778-84), who give a consecutive chronicle of Mansfield’s work 
from 1774 to the beginning of the Term Reports, follow the same 
plan and are of similar excellence. Although Burrow had some- 
thing to say of his vocation, Douglas’s reports contain the first de- 
liberate discussion of the reporter’s art. “My utmost aim will be 
attained,” he says at the close of his preface, “if I shall be found 
to have merited in any degree the humble praise of useful accu- 
racy.” Such praise he unquestionably deserves. He edited the 
opinions of the judges as his predecessors had done, but his state- 
ment of the facts, pleadings, and arguments is more concise than 
Burrow’s, and his work as a whole is less scholastic and technical. 

Substantial accuracy and a uniform arrangement of the materials 
of a case having been attained, the next step in the progress of 
reporting was the prompt and regular publications of judicial de- 
cisions from term to term. This was accomplished in the King’s 
Bench with the Term Reports, edited by Durnford and East, which 
were originally published in parts at the end of each term of court. 
From this time forward the proceedings of the King’s Bench have 
been regularly and systematically reported. Until 1865 reporting 
was carried on by private enterprise in each court separately. It” 
often happened that there was more than one reporter from the 
same court ; but some one reporter was understood to be specially 
authorized by the judges and to have an exclusive, or at least prior, 
claim to the opinions of the judges as settled and revised by them. 
Some of the most distinguished of modern English judges, such as 
Alderson, Cresswell and Blackburn, served an early apprentice- 
ship in reporting, and we have in consequence thoroughly reliable 
reports of the labors of those great jurists by whom the common 
law was developed and applied to the needs of modern times. 
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The Term Reports (1785-1800) cover the term of Chief Justice 
Kenyon, when Ashhurst, Buller and Lawrence were among the 
puisnes. The services of Lord Ellenborough and his associates, 
Lawrence and Bayley, are recorded by East (1801-12) and Maule 
and Selwyn (1813-17). Barnewall, in association successively with 
Alderson, Cresswell and Adolphus, reports the decisions of this 
court from 1817to 1834, when Lord Tenterden presided over such 
puisnes as Bayley, Holroyd and Littledale. 

The legal reforms contemporaneous with the Reform Bill of 
1832 were instrumental in effecting some important changes in the 
relative value of the different reports. By the Uniformity of Pro- 
cedure Act the concurrent jurisdiction of the three superior courts 
of common law was officially established. At the same time, the 
Exchequer Chamber was reorganized as a regular court of appeal 
from the three common law courts. The decisions of this ap- 
pellate tribunal, which was composed on appeals from one court 
of the judges of the other two, were thereafter included in the 
reports of the court from which the appeal was taken; and 
this interchange of judges tended to equalize the standing of 
the three courts. Aside from this fact, moreover, there was a 
noticeable revival in the Common Pleas and Exchequer in this 
period. 

Brief reference has already been made to some of the eighteen 
volumes of decisions of the Court of Common Pleas prior to 1785, 
chief among which were the individual collections of Chief Justices 
Orlando Bridgman, Vaughan and John Willes. This court, al- 
though a closed court (2. ¢. only sergeants could argue cases there) 
until far into the nineteenth century, became very efficient in the 
last decade of the eighteenth century through the services of sev- 
eral able lawyers who sat on this bench for short periods on their 
way to scenes of more distinguished labor. The excellent reports 
of Henry Blackstone (1788-96), recording the services of Lough- 
borough, Eyre, Lawrence, Buller and others, are equal to the best 
of the King’s Bench reports. From this time the proceedings of 
the Common Pleas have been regularly reported. But after the 
retirement of the judges just named the court declined in author- 
ity. This falling off is observable during the period covered by 
Bosanquet and Puller (1796-1807). Taunton’s reports (1808-19) as 
a whole have never been very highly esteemed. The Common Pleas 
probably reached its lowest standing in the first five volumes of 
Bingham’s reports. But the reputation of the court rose rapidly 
under Chief Justice Tindal (1829-46). The services of this eminent 
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judge, together with his associates, Bosanquet, Maule, and Cress- 
well, have given deserved repute to the later volumes of Bingham 
and the reports of Manning and Granger (1840-44). The two series 
of Common Bench reports (1845-65) represent the highest stan- 
dard attained by this court. These thirty-nine volumes (particu- 
larly the last twenty-five) may be numbered among the classical 
repositories of the common law, recording as they do the distin- 
guished labors of Jervis, Maule, Cresswell, Vaughan Williams, 
Willes, Cockburn, Erle and Byles, and the decisions of the Ex- 
chequer Chamber on appeal. 

Five small volumes comprise our record of the Court of Ex- 
chequer prior to 1792. During all this time the Exchequer was 
hardly regarded as a superior court. Sir Mathew Hale lent dis- 
tinction to the court after the Restoration, but it was not until far 
into the nineteenth century that it ranked on an equality with the 
other two common law courts. The twenty volumes of reports of 
its proceedings between 1785 and 1830, mostly by Messrs. An- 
struther and Price, are seldom cited. Lord Lyndhurst’s acceptance 
of the chief baronetcy in 1831, after having held the chancellor- 
ship, attracted some attention to the court, but it was not until Sir 
James Parke took his seat upon this bench that its reputation was 
assured. During the period of Baron Parke’s service (1834-56) 
the Exchequer exercised an almost dominant authority. The 
twenty-seven volumes of reports by Messrs. Crompton, Meeson, 
and Welsby (Crompton and others, 1830-36 ; Meeson and Welsby 
1836-47; Exchequer Reports, 1847-56), containing the decisions 
of Parke, Alderson, Pollock, Rolfe and Martin, together with the 
decisions of the Exchequer Chamber on appeal, have always been 
highly esteemed for their vast, though for the most part very 
technical, learning. During the next decade the court, as reported 
by Hurlstone, was not so effective, in consequence of the habitual 
conflict of opinion among the barons. Of a bench including Pol- 
lock, Martin, Bramwell and Channel, Bramwell was easily the most 
distinguished. 

Notwithstanding the rapid rise in authority of the Common 
Pleas and Exchequer toward the middle of the last century, the 
King’s Bench, if it failed to maintain its former preéminence, sus- 
tained at all events a corresponding standard of excellence. Asa 
record of the labors of Denman, Littledale, Patteson, and the 
early services of Coleridge, Wightman, Erle and Campbell, the 
two series of reports by Adolphus and Ellis (1834-52) have always 
been held in high esteem. The court attained its highest stand- 
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ing, however, during the period from 1852 to 1865 under Camp- 

bell, Coleridge, Wightman, Erle, Cockburn and Blackburn. This 

period is reported by Messrs. Ellis, Blackburn, Best and Smith. 
Van Vechten Veeder. 


41 WALL STREET, NEW YORK. 


(Zo be continued.) 





HARVARD LAW REVIEW. 


THE NEGOTIABLE INSTRUMENTS LAW—A 
REJOINDER TO DEAN AMES. 


HE best test of a good shield,” says the proverb, “is a 
sharp lance.”” No keener weapon than that wielded by the 
accomplished Dean of the Harvard Law School could be turned 
against the Negotiable Instruments Law. The fact that in his 
two elaborate attacks on that code he has failed to disclose a 
single serious flaw is the most conclusive proof of its invulner- 
ability. A word of recapitulation and introduction may be allowed 
before making a direct reply to his ‘One Word More” in the 
February number of the HarRvarD Law REVIEW. 

Of the twenty-three sub-sections of the law to which the critic 
objects, eleven are taken from the English Pills of Exchange Act,} 
one follows the German code,? one is taken from a New York 
statute,® three are mere matters of form,‘ and the objections tothe 
remaining seven chiefly come, it would seem, from misinterpreta- 
tions of the meaning of the law on the part of the critic. 

The eleven sub-sections taken, most of them word for word, from 
the English Bills of Exchange Act, and all so identical therewith 
that the critic’s objections apply to the acts equally, need no jus- 
tification at this late date. They have been the satisfactory law 
of England and her colonies for twenty years. On them criticism 
is barred by the natural statute of limitations and the universal 
approval of the commercial world. One might as well criticise the 
Bill of Rights or the Lord Chancellor’s wig. No text-book that I 
know of holds any doctrine contrary to the law of these eleven 
sections. Nor in fact has the Dean suggested any text-book which 
is in favor of any one of his twenty-three strictures. As to the 
practical working for twenty years of these eleven sub-sections, I 
beg to refer to the testimony of one of the committee who helped 
to draft the English Act. 

In December last I wrote Mr. Arthur Cohen, Q. C., who was 
one of the committee who framed the English Act, stating the 





1 3-2 from 3-3 of English Act; 9-3 from 7-3, with an addition not in question ; 
9-5 from 8-3; 22 from 22-2; 29 from 28; 37-2 from 35-2; 49 from 31-4; 70 from 
52; 175 from 65-5; 186 from 74, and 66 from 52-2. 

2 Sec. 20, art. 95, German Exchange Law. 

8 Sec. 137. 4 36-2, 36-3, 37. 
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sections of the English Act which Dean Ames had criticised in 
his first article, and asked him if those sections had caused any 
difficulty in English practice. Unfortunately the copy of the 
American Act which I sent to him did not reach him, and he could 
only answer partially the points suggested. I wrote again, sending 
the two articles of the Dean, the answer, and the American Act, 
expecting to be able to publish his reply in this article. As it has 
failed to reach me at this writing,! I can only give the substance 
of the letter received from him dated January 30, rgo01. It was 
evidently not intended for publication as a whole, but I am per- 
mitted to make the following quotations :— 


“No difficulties have arisen in England with reference to the suggested 
points, nor any litigation except as to the meaning of ‘fictitious person.’ 
The question came before the House of Lords in Vagliano v. Bank of 
England, 1891, Appeal Cases, 107. 

“T think you are to be congratulated if your Act has not been and 
cannot be objected to for more formidable reasons.” 


In a letter received several years ago Mr. Cohen had written as 
follows : — 


“In my opinion the language of your bill is singularly felicitous. It is 
more clear, concise, less stiff and artificial than our Bills of Exchange 
Act, and in this respect — one by no means unimportant — your draft is 
an improvement on our Act.” 


Perhaps it ought to be added here that Judge Chalmers, the 
draftsman of the English Act, to whom a draft of the Negotiable 
Instruments Act was sent in 1896, after congratulating Mr. Craw- 
ford on the success of his work, recommended Mr. Cohen as one 
of the three best authorities in England on the law of bills and 
notes, the other two, I believe, being eminent London bankers, 
who had participated in the drafting of the English Act. 

One word as to those eight sections which the Dean does not 
think it necessary to re-argue. As my answer to the criticisms on 
those eight sections, founded chiefly on their utility and conven- 
ience, does not seem convincing to the critic, I pause, deprecat- 
ingly, to suggest that the same eight sections are also well sus- 
tained by authority, as well as by reasons of convenience. 

Let us see. Section 20, it is claimed, makes by implication an 
unauthorized agent liable personally on the note. In addition to 
the answer already given in the Yale Law Journal for January, 
190I, 7. ¢. “that the agent alone is in law, as in fact, the real 





1 For letter received after sending to press, see Appendix, p. 36. 
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maker of the note” in such cases, and might well be made directly 
liable, as he always is ultimately, it is proper to refer to the fact 
that the rule which the Dean claims is laid down in the Negotia- 
ble Instruments Law is adopted in the German Code, to which the 
Dean refers us as a model,! and is declared in Byars v. Doores,? as 
having “the weight of authority” decidedly in its favor at that 
time. Tiedeman (sec. 84) cites eleven cases so holding, to which 
we may add 147 Ill. 520; 104 Ind. 32. There are more cases one 
way and more states the other. 

The Dean’s criticism on sections 23-2-3 was that the word 
“trustee”? was more descriptive of the position of the indorsee in 
restrictive indorsement than the word “agent,” and so but one 
word should be used. It is proper to say that the text-writers 
take exactly the opposite view,* and so did Dean Ames when he 
published his Leading Cases. In his Index and Summary, p. 837, 
is the following section : — | 

“The term ‘restrictive indorsement’ is commonly but loosely 
applied to two distinct kinds of orders,* namely, to an order, whereby 
the holder indorses a bill to one person in trust for another, e. g. 
‘Pay A for account of B;’ ‘Pay A for the use of B;’ and to an 
order whereby the holder simply deputes to an agent the business 
of collecting a bill, ¢. g. ‘Pay to A for my use.’” It was with refer- 


ence to this “common,” 2. ¢. ordinary use of the word that the 
section in question was framed. 7 

Mr. Tiffany, in the new Norton Hornbook on Bills and Notes, 
as usual hits the exact distinction tersely and clearly (p. 124) :— 


“The first and commonest variety, and the one which is generally 
spoken of by the text-writers as the restrictive indorsement, is that where 
the holder deputes to some other person the business of collecting the 
bill; the other where the holder indorses the instrument to one person 
for the use or benefit of, or as the trustee of another.” 


Regarding section 49, which treats of the right to have the 
transferrer indorse, which follows the English Act and does not fol- 
low the Colorado Act, as the critic would have it do, it may be perti- 
nent to say that the annotator of the Colorado Act, Mr. J. Warner 
Mills, (p. 23), says, speaking of the two forms of expression, “ but 
either form of expression establishes the equitable rule of law.” ® 





1 American Law Register, March, 1900, vol. 39, p. 145- 2 20 Mo. 284. 

8 See especially Chalmers, 5th ed.; McLaren on Canadian Bills of Exchange Act, 
214; Tiffany’s Norton, 124. 

4 The italics are ours. 

5 See, also, Huffcutt, 26, to the same effect. 
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Section 66 is substantially in the line of section 55 of the Eng- 
lish Act, as already suggested. 

Section 68, making joint indorsers liable severally, which the 
critic called ‘“‘a blunder,” and now calls “unprecedented” and 
“arbitrary,” is in accord with the theory of the law already estab- 
lished in most of the states which adopt the reformed procedure, 
say three quarters of the states of the Union.! “The liability of 
each indorser is several. So now by statute generally.” ? 

Section 137, making destruction of a bill acceptance, at first 
was objected to as “a perversion of language,” “fantastic and 
inexplicable.” ® It is now described as “crystallizing an unsci- 
entific conception.” Whether it is fantastic, or crystalline, or 
scientific, is not, perhaps, so very material. But instead of its 
being “a conception” of the draftsman or of the conference, the 
section was taken from the statutes of eight states, including the 
state of New York, from all of which the report was that “it had 
worked well.” The bankers regarded it as a simple, practical, 
definite working rule, and none of the twelve commentators on the 
Negotiable Instruments Act have suggested the least objection 
to it. 

Section 175. Payment for Honor. The Dean argued in the 
December number of the Review that because Mr. Chalmers 


adopted in the English Bills of Exchange Act the doctrine of ah 
overruled case,* the fact of its having been overruled must have 
been overlooked. By reference to note 3, page 237, of the fifth 
edition of Chalmers, he will see that the overruling case®is duly 
cited as well as the continental codes. There was no “slip of 
memory” there. Daniel favors the overruled case.® 


DIRECT ANSWER TO “ONE WORD MORE” IN THE FEBRUARY 
NUMBER. 

Section 3-2. This section asserts the familiar doctrine that an 
order or promise is not rendered conditional by “a statement of 
the transaction which gives rise tothe instrument.” ’ The Dean’s 
first article declared this clause “ unmeaning, deplorable, nullifying 





1 Connecticut Rules of Practice, p. 1, sec. 2; 2 Bliss, 53; Pomeroy, 2d ed., 326. 

2 Norton, 159. 

8 See our answer to these adjectives and others, 10 Yale Law Journal, 88, January, 
gol. 

* Ex parte Lambert, decided by Lord Erskine. 

5 Ex parte Swan. 

® Daniel, sec. 1255; Norton, 301. 

7 English Act, 3-3; 4th Am. & Eng. Enc. of Law, 89, citing 43 cases. 
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several decisions,” and either “mischievous” or “ obscure, inar- 
tistic, and useless.” He cited, to show the inefficiency of the 
Negotiable Instruments Act on this point, the case of Third Bank 
v. Spring,! an Erie County Supreme Court case, in which he said 
“the judge ruled that the Negotiable Instruments Law had no 
application to such a note.” In the answer it was stated that 
that case was reversed in the Appellate Division? The Dean now 
replies that the reversal did not affect the point he made that the 
Negotiable Instruments Act was not applicable. On reéxamina- 
tion it turns out that the note in question in that case was made 
in 1896 and negotiated in May, 1897. Whereas the New York 
Negotiable Instruments Law did not go into effect until October, 
1897, and therefore, as the judge said, had no application to it. 
The law had not then become operative in the state of New York. 
So much for the wee Supreme Court case of Erie County, which 
was supposed to demonstrate the inefficiency of the Negotiable In- 
struments Law as expressed in section 3-2. As this is the only 
case decided on the Negotiable Instruments Law cited by the 
Dean, and that did not come under the law at all, the natural 
inference is that the Dean labors under some difficulty in treating 
the subject under the “case law system.” He is likely to con- 
tinue to so labor, for the Negotiable Instruments Law, not only in 
England, but in this country, diminishes litigation and the neces- 
sity for it to an astonishing degree. 

Next page, in note 3, the Dean speaks of “ Judge Brewster's 
startling suggestion that a note payable to the order of unincorpo- 
rated associations or the estates of deceased persons is payable to 
bearer by force of this section 9-3.” But in point of fact, by 
referring to the answer published in the Yale Law Journal, on the 
criticism on section 9-3, it will be seen that, instead of being put 
down as a statement of the writer in the Law Journal, it is put 
down as follows :— 


“His [the Dean’s] criticism seems to imply that the act should cover 
rare and imaginary exceptions rather than serve the commendable pur- 
pose which he concedes that the section has, of providing for common 
cases, such as notes payable to unincorporated associations, estates of 
deceased persons, and the like.” 


If the concession is denied, that is a question of fact. If it~is 


admitted, is it quite right to exploit one’s own admission as the 
opinion of his opponent? As to the section criticised, it is not 





1 28 N. Y. Misc. 9. 2 50 App. Div. 66. 
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only more conservative than the English act, but it is so laid down 
in the text-books.! As to the doctrine of the illustration itself, to 
wit, that the estate of one deceased is regarded as a fictitious 
payee, the only point about that was that it was convenient in 
such cases to use a fictitious name. 


“ How far afield a figure sometimes leads.” 


Is section 40 inconsistent with sub-section 9-5? 
Sub-section 9-5 reads as follows : — 


“The instrument is payable to bearer when the only or last indorse- 
ment is an indorsement in blank.” 


Section 34 is: — 


“A special indorsement specifies the person to whom, or to whose 
order, the instrument is to be payable; and the indorsement of such 
indorsee is necessary to the further negotiation of the instrument. An 
indorsement in blank specifies no indorsee, and an instrument so indorsed 
is payable to bearer and may be negotiated by delivery.” 


Section 40 is :— 
“Where an instrument, payable to bearer, is indorsed specially, it may 
nevertheless be further negotiated by delivery; but the person indorsing 


specially is liable as indorser to only such holders as make title through 
his indorsement.” 


How, giving the language of section 34 its legitimate effect, 
there is any repugnancy between sub-section 9-5 and section 40, 
I have never been able to perceive. Without rediscussing whether 
the critic was justified in changing the language of section 40, in 
the first article, or whether the substantive “negotiation” in sec- 
tion 34 applies to the verb “negotiated” in section 40, I much 
prefer to refer the reader to the full and clear exposition of the 
whole matter in the new Norton Hornbook, pages 110 to 118. 
Mr. Tiffany’s paraphrase of section 40 on page 116 assumes that 
the words “indorsed in blank” are equivalent to the words “ pay- 
able to bearer,” and is as follows : — 


“An instrument which is originally payable to bearer, or which has 
been indorsed in blank, though afterwards specially indorsed, is still pay- 
able to bearer ; except as to the special indorser, who on such an instru- 
ment, after such an indorsement, is only liable on his indorsement to 
such parties as make title through it.” 


But what is the result of this interpretation? In the new Norton 
Hornbook, not only do 9-5 and 40 stand as good law, but after 





1 Daniel, 119; Randolph, 169; Tiedeman, sec. 243. 
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going over all the cases on pages 116-17-18, and after stating that 
the application of the rules “ is somewhat confusing to the student,” 
Mr. Tiffany sums up as follows : — 


“The rule is well settled that if a note or bill be once indorsed in 
blank and afterwards indorsed in full, it will still, as against the drawer, 
payee, and prior indorsers, be payable to bearer, though, as against the 
special indorser himself, title must be made through his indorsee.” 


In other words, Mr. Tiffany finds no inconsistency at all. Sub- 
section 9-5 and section 40 stand in perfect harmony. In fact, one 
is the complement of the other. 

As to section 22, the Dean’s claim is that some members of the 
committee informed him that they interpreted the section dif- 
ferently from the interpretation given in the Yale Law Journal. 
I can only say that I never heard of any other interpretation, nor 
was any such intimated when the committee reported to the con- 
ference that they found none of the Dean’s criticisms tenable.} 

Section 29. Accommodation Paper. One hardly knows what 
language to use in characterizing the serene self-confidence with 
which the Dean reiterates his conviction that everybody is wrong 
in defining accommodation paper as paper without consideration. 
Having shown in the answer that not only all the cases, all the 
text-writers, and all the encylopedias, the law dictionaries, and the 
ordinary English lexicons, are against him, and all give the same 
definition as the Negotiable Instruments Act, his only reply is 
that “the conference erred in good company.” It is the Dean 
against the world. Therefore so much the worse for the world. 
This eccentric heresy of the Professor makes his illustrations re- 
ferring to accommodation parties utterly meaningless. The con- 
testants are not using the same yardstick. 

The original criticism on section 34 was “ that it nowhere stated 
that an indorsement is an order, and nowhere defined the differ- 
ence between a guaranty and an indorsement.” Our answer was 
that it was for the court rather than for a code on negotiability 
to settle questions outside of negotiable instruments. The new 
criticism is that “it is unfortunate that an excellent opportunity to 
unify the law was neglected.” Yet in his first note the Professor 
prides himself on the fact that the adoption of his proposed amend- 
ments would shorten the act by something more than a dozen lines. 
One ventures to say that if this “excellent opportunity to unify 





1 For the fair interpretation of section 22 see the new edition of Norton’s Horn- 
book, 220, and note 15 therewith. 
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the law ” by laying down the law of assignments and guaranty were 
embraced, and the omissions which the Dean recommends at the 
end of his first article were also added, the Negotiable Instruments 
Law would have contained fifty instead of thirty-six pages. 

Section 37 is an exact copy of the English Act. The fact that 
no trouble has arisen under it in England sufficiently indicates that 
the immunity the Dean claims for the solvent indorser “ A” does 
not exist. Equity would take care of that. 

Section 64. Anomalous Indorsers. One must answer the alge- 
braic illustration of the supposed misapprehension of the pre- 
sent writer on the Dean’s first criticism by giving a Roland for an 
Oliver. For the lamentable fact is that thé Dean seems to have 
misapprehended the answer already given and the reasons stated 
why his first proposed substitute would defeat the purpose of the 
act. In the careful examination of this section by Mr. Tiffany,! 
the editor says, after referring to the previous “chaos of conflict- 
ing authorities,” and speaking of the rule laid down in the Nego- 
tiable Instruments Law, as “an important step toward uniformity 
on this subject,” “that it has the further advantage that it abol- 
ishes so-called ‘ presumptions,’ lays down definite rules of liability ; 
and that it probably gives expression as nearly as possible to the 
actual intentions of the parties in such cases.” As the Dean’s 
definition of accommodation paper includes paper for value re- 
ceived, his new illustration has no meaning, if the illustration 
makes “B” an accommodation indorser. 

65-4. The Dean claims the doctrine quoted in the answer from 
his Leading Cases, that an indorsee without recourse is liable to 
subsequent holders on his warranty of genuineness, was “a youth- 
ful indiscretion” committed in his “callow days,” and adds that 
neither now nor then did he ever entertain the heresy that there 
was any difference between the obligation of a qualified indorser 
and that of a transferrer by delivery. In addition to former quota- 
tions from Daniel and Norton on this subject we beg to refer him 
to the following quotation from the very able article on Bills and 
Notes in the 4th American and English Encyclopedia of Law, 
2d edition, page 281 :— 


“‘Indorsement considered as a transfer of title. (1.) Generally. The 
liabilities of an indorser as a vendor or transferrer of the instrument are 
identical with those of a transferrer by delivery, with this exception, that 
while a transferrer by delivery is liable only to his immediate transferee, 





1 Norton’s Hornbook, pages 138-143. 
5 
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an indorser, being a party to the instrument, is liable to all subsequent 
bona-fide holders.” ? 


As both this article and the code were published simultaneously, 
neither could have borrowed from the other. The critic has no 
need to blush for a “youthful indiscretion” adopted by four of 
the best American authorities.” 

Sections 70 and 119-4 add nothing to what have already been 
discussed. Reiteration does not advance the argument. 

Section 120-3 declares that a person secondarily liable on the 
instrument is discharged by the discharge of a prior party. The 
critic's arbitrary reply to the answer in regard to this section al- 
most eclipses his remarks on section 29. It had.been said in 
answer to the Dean’s strictures on section 120-3 that the con- 
text clearly showed that his rendering was a misinterpretation of 
the meaning of that section, that none of the learned authors 
who have discussed the Negotiable Instruments Act since it was 
enacted interpreted it as he did, that the commissioners from 
thirty-two states whose special duty it was, in reporting the Nego- 
tiable Instruments Law for adoption, to mention every change, 
never suggested any change from the existing law in that section, 
that it was the language generally given in the text-books,’ and 
that the ordinary rule of construction of codes reaffirming the 


common law was never to assume any change unless imperatively 
demanded by the language used. The only reply to all these 
points made in the answer is that the Dean entertains a different 
opinion. Why he should do so he does not inform us, except by 
reference to the Vagliano case. 

To be sure the Vagliano case refused to add the words “to the 





1 To the same effect is Tiedeman, section 244, note 5; Norton, 167. 

2 It may be pardonable to repeat here a note on this section from our answer in the 
Yale Law Journal, January number, page 93, although that note is perhaps more per- 
tinent to some other sections in which the Norton Hornbook is freely quoted : — 

“On this point I have cited chiefly the new Norton Hornbook, on Bills and Notes, 
just edited by Mr. Francis B. Tiffany, not only because it is one of the ablest and most 
interesting discussions on this special point, but because the editor seems to have 
taken most of the new matter in the book equally from the Negotiable Instruments 
Law and Professor Ames’s Leading Cases on Bills and Notes. The preface says: 
‘The present editor wishes to express his great obligation to Professor Ames, whose 
Index and Summary at the end of the cases, unquestionably the most important con- 
tribution to the subject that has been made in America, he has constantly consulted.’ 
It is, hence, doubly reassuring to note that with so orthodox an authority for ‘con- 
stant’ reference, as the Leading Cases on Bills and Notes, Mr. Tiffany quotes a score 
of definitions, bodily, from the Negotiable Instruments Law, and so far as I have 
observed does not seem to disagree with its statement of law on any point.” 

8 Norton, 260 and 308. 
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knowledge of the acceptor” to the section of the English Act relat- 
ing to fictitious payees; but why? Because, as the court says in 
the case of Shipman ez a/. v. Bank of the State of New York,? it 
is apparent the code “intended to make the change and did make 
the change,” but with such extreme reluctance and dissent as. to 
strengthen rather than weaken the doctrine we had cited in Suth- 
erland and Endlich, that in codes restating the common law, “no 
change is presumed except by the clearest and most imperative 
implication.” In point of fact the Dean practically seeks to read 
into this sub-section (120-3) the words “by operation of law.” 

The Dean further claims this paragraph, when interpreted as 
everybody else interprets it, as meaning “a discharge by the 
holder,” could apply to “no possible case.”” Then what “ possi- 
ble” harm could it do, except in releasing that extraordinary 
accommodation indorser, always in reserve, who haply indorsed 
it “for value received ?” 

Section 186. But the most truly academical criticism in the 
whole list is the objection to section 186. Thesection reads 
thus :— 


“A check must be presented for payment within a reasonable time after 
its issue or the drawer will be discharged from liability thereon to the 
extent of the loss caused by the delay.” 


Copied from the English Act, repeated in the text-books since 
the first edition of Byles on Bills, with no reported case to the 
contrary, this section, at least, would seem to be solid. But, no! 
In section 89, treating of notice of dishonor generally, the Dean 
detects a hidden danger, and insists that under the combined oper- 
ation of the two sections, the drawer of a check would escape lia- 
bility if no notice of dishonor were given. To be sure, section 89 
also isin the English Act and in all the text-books, but what of 
that ? Section 186, the critic says, taken with section 89, establishes 
a rule “ opposed alike to justice and to well established law.” How 
or why the joint effect of the same two statements of law should 
be one thing at the common law or the law merchant and totally 
and mischievously different when put in a code, does not appear. 
If what the Dean means is that section 186 is orthodox enough, 
but that section 89 is not sufficiently guarded by its own expres- 
sion and by sections 70, 114, 185, and other kindred sections (as 
I believe it is), that raises another very different question not 
heretofore discussed. Although both the English and American 





1 126 N. Y. 318, 335. 
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acts define checks to be bills of exchange for the sake of con- 
venience, in point of fact this is not strictly true.! And the courts, 
doubtless, in construing the Negotiable Instruments Act, would 
recognize the distinction between the two, and construe section 
89 accordingly, with reference to the ordinary law on demand pa- 
per and checks, and practically hold the drawer primarily liable, 
as he is, in fact, the principal debtor. But however that may be, 
instead of section 186 aiding the supposed unjust effect of section 
89, in discharging the drawer of a check if notice of non-payment 
is not given, its effect is exactly contrary to that. 

For, since the only penalty for delay in presentment (186) is the 
loss occasioned by delay, and ot a discharge, the natural infer- 
ence therefrom would be that the same exceptional exemption as 
to checks would continue in case of non-payment, namely, that 
the only penalty would be the loss occasioned by the delay, and 
not any absolute discharge, as claimed by the Dean. It is suffi- 
cient here to add, in regard to both sections 186 and 89, that they 
have been fairly tried and worked well together. 

Considering the enormous business in checks every day, the fact 
that in twenty years’ experience in England and four years in four 
states in the Union, no impecunious drawer of checks has ever been 
crafty enough to claim a discharge of his obligation in this ingen- 
ious way would seem of itself to refute the strained construction 
of the Dean. But if a right of action was lost on the check by 
the effect of the combined sections, the drawer would be liable on 


the original debt.? 
Lyman Denison Brewster. 


APPENDIX. 


LETTER OF MR. ARTHUR COHEN, Q. C., ON THE NEGOTIABLE INSTRUMENTS 
LAw.® 


5 PAPER BUILDINGS, TEMPLE, LONDON, 
March II, Igo. 
Dear Sir, — The following are some observations which occur to me 
in reference to some of Professor Ames’s very ingenious and able criti- 
cisms of the Negotiable Instruments Act in the HarvaRD Law REVIEW. 





1 See sth Am. & Eng. Enc. of Law, page 1030 and note 2 ; Norton, page 408, sec. 151. 
2 2 Randolph, 1554; 2 Daniel, sec. 1120; Van Schaack on Checks, 164, who says 
“the holder is agent of the drawer,” and on page 25 “the drawer is the principal 
debtar;” Tiffany's Norton, 418, which cites on this point, among many other cases, 
Bull v. Bank, 123 U. S. 105. 
_ 8 This letter was received after the above article went to press. 
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First, Section 3 provides that an order or a promise is not rendered 
conditional by the addition of a statement of the transaction which gives 
rise to the instrument. These words were inserted in the English Act 
in order to provide for cases where the bill or note contains an order or 
a promise to pay a certain sum “being a portion of a value or order 
(sic) deposited in security for the payment hereof,” or “on account of 
money advanced for a certain person,” and similar cases in which the 
transaction on account of which the bill or note is given is referred to. 
Such cases presented themselves in 7 T. R. 733, L. R. 3 Q. B. 753, and 
other reported decisions. The words in the English Act correctly state 
what the English law is, and I see nothing obscure, inartistic, or useless 
in them, nor do I think that any intelligent judge could be misled by 
them. 

As regards section 36-2-3, I do not think that the words used could 
possibly mislead or present the slightest difficulty to any intelligent 
person, and as it is by no means easy to determine in what cases an 
agent is or is not a trustee in the proper sense of the word, I am of 
opinion that the section ought not to be altered. 

Section 9-3 declares “an instrument to be payable to bearer when it 
is payable to the order of a fictitious or non-existing person, *and such 
fact was known to the person making it so payable.”* The section is 
substantially the same as the corresponding one in the English Act with 
the exception of the words between asterisks. In Vagliano v. Bank of 
England, 23 Q. B. D. 260, Lord Justice Bowen says : — 

“The exception that bills drawn to the order of a fictitious or non- 
existing person might be treated as payable to bearer was based upon 
the law of estoppel, and applied only against the parties who at the time 
they became liable on the bill were cognizant of the fictitious character 
or non-existence of the supposed payee.” 

The English Act has modified and simplified the law, but the Negotia- 
ble Instruments Act has not gone so far as the English Act. I do not 
think that the section in question will work any injustice, or that there is 
any sufficient ground for altering it. 

Section 9-5. This section is substantially the same as 3 of the Eng- 
lish Act. We altered the English law as it stood before the passage of 
the act. This was deliberately done on the strong recommendation of 
the bankers and merchants who were members of the committee, and I 
have reason to believe that the alteration of the law has been generally 
approved of in the United Kingdom, and there does not seem to have 
been any opposition to it manifested in the United States. 

Section 20. This section certainly alters the law as it exists in Eng- 
land, but I think it very likely that the alteration is an improvement. The 
wisdom of the rule laid down in Cohen v. Wright has often been doubted. 
Professor Ames takes one case, that of the supposed principal being a 
bankrupt. Even in that case it would be doubtful what could be re- 
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covered until the dividend was declared and the bankruptcy concluded ; 
and in the case of the principal not being bankrupt, but being a man in 
bad credit, the question would have to be left to a jury what amount 
could properly be recovered from the principal. It may well be held 
that in actions on negotiable instruments, against a person who profes- 
sedly acts on behalf of another person, A, it would be inconvenient to 
allow the former to allege an attempt to prove that probably the whole 
amount could not be recovered from A. I think the 2oth section should 
be retained, and may be considered as a practical improvement of the 
law, unless there be reason to suppose that merchants and bankers 
think it unjust. I agree with Mr. Brewster that much indulgence should 
not be shown in business to a person who professes to have authority 
when he is really acting without authority. 

As regards section 22, it expresses what Mr. Justice Mellor stated as 
reported in the 8th of Best & Smith, page 833. I think the section ob- 
jected to is equivalent to the corresponding section of the English Act. The 
infant cannot be sued, but he can transfer the instrument so as to enable 
a holder to sue other persons. Professor Ames seems to think it unjust 
that persons should be able to retain the negotiable instrument against the 
infant. I do not see the injustice of this if the infant himself cannot be 
sued on the instrument. Again, I do not think any intelligent judge 
could be misled by the wording of this section. 

Section 29. This is the same as the 28th section of the English Act, 
which has given rise to no doubt or difficulty. “Without receiving any 
value therefor ” means without receiving any value for the bill, and not 
without receiving any consideration for lending his name. 

Section 68. This section does alter the law, at any rate as it exists 
in this country. To me it seems very doubtful whether it is not an im- 
provement by reason of its sweeping away certain technicalities. There 
has always been a tendency in the law merchant to consider contracts 
which are in form joint contracts as being intended to be joint and sev- 
eral. 

Section 137. I am of opinion with Professor Ames that this section is 
imperfect. It would seem to imply that if the bill be destroyed or not 
returned accepted within a reasonable time, notice of dishonor need not 
be given to the drawer. This is not in my opinion the law, and ought not 
to be law. 

I do not think the act is imperfect because it does not contain rules 
relating to the conflict of laws, any more than it could be considered 
imperfect because it does not contain rules defining illegality or fraud. 
The sections in the English Act relating to the conflict of laws were 
introduced in order to embody the result of certain recent English deci- 
sions. I do not know whether the American decisions relating to these 
questions are sufficiently uniform to render it desirable to embody these 
results in a code relating to negotiable instruments. 
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On the whole, I consider the Negotiable Instruments Act a very im- 
portant and ably framed code. Its style and language seem to me in 
some respects better than those of the English Act, as being simpler, less 
technical, and more easily intelligible.- I have no doubt it.is not per- 
fect. What code is perfect? Whether the very few blemishes which 
may have been discovered are such as ought to induce states which have 
not yet adopted the act to require it to be amended, in a few respects, is 
a question of expediency and public or state policy on which I do not 
venture to express an opinion. 

I am very sorry I have not had time to write more or to put my obser- 
vations into a better shape. 

We are, you may be interested to know, engaged in codifying the law 
of insurance, and I think the bill will be found to be a useful measure, 

Believe me, yours very sincerely, 
ARTHUR COHEN. 
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HISTORICAL AND PRACTICAL CONSIDERA- 
TIONS REGARDING EXPERT TESTIMONY’ 


N° one will deny that the law should in some way effectively 

use expert knowledge wherever it will aid in settling dis- 
putes. The only question is as to how it can do so best. In 
early times, and before trial by jury was much developed, there 
seem to have been two modes of using what expert knowledge 
there was: first, to select as jurymen such persons as were by ex- 
perience especially fitted to know the class of facts which were 
before them, and second, to call to the aid of the court skilled 
persons whose opinion it might adopt or not as it pleased. Both 
these methods exist at least theoretically at the present day, 
though each has practically given place to the third and much 
more recent method of calling before the jury skilled persons as 
witnesses. No doubt, there are good historical reasons why this 
third method has survived, but they by no means justify its con- 
tinued existence, and it is, as I conceive, in fact an anomaly fertile 
of much practical inconvenience. 

The first method mentioned above was to impanel a special jury, 
which in this connection means a jury of persons especially fitted 
to judge of the peculiar facts upon which the particular issue at 
bar turns. The practice is certainly old, at least in one instance 
of like kind, the jury of matrons de ventre inspiciendo. Bracton? 
gives the form of the writ * in which it is essentially the same as 
the actual practice even in this century, in 1838.4 Moreover, we 
find in the writ the reason for this peculiar procedure. The /egales 





1 So far as concerns the attempt to trace the outline of the origin of expert evi- 
dence, I must acknowledge my great indebtedness for materials to Professor James 
B. Thayer, who has so much made the whole subject of evidence his own that no one 
can come into it without feeling, to a certain degree, a trespasser. It is but fair to 
say, however, that Professor Thayer is in no sense the sponsor of any of the conclu- 
sions in this article, historical or otherwise, and that I do not even know that any one 
of them would meet with his approval, however grateful to me might be such a result. 

In regard to the material in Howell’s State Trials, I cannot hope that I have found 
all of it. I have been over all the trials up to 1780 with more or less thoroughness, 
but cannot, of course, suppose that much has not escaped my notice. 

2 De Leg. lib. ii. fol. 69. 

8 See, also, for a kindred Roman practice, Dig. lib. xxv. tit. 4. 

* Reg. v. Wycherly, 8 C. & P. 262. 
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et discretas mulieres per quas veritas melius sciri poterit shall see 
the woman whose condition is to be examined and are to satisfy 
themselves by certain specified methods, guibus inde melius possit 
certtorart utrum pregnans sit necne, True it is we do not learn 
from Bracton to what extent what the jury said was binding. They 
did not speak of the whole issue between the parties, and the 
procedure was incidental merely to the issuance of a writ to the 
lord to let into possession one tenant or another, but I cannot 
think that this is a distinction of any significance ; the fact remains 
that a jury of persons supposed to be especially skilled was sum- 
moned, and their conclusion was in fact followed by the court, or 
at least formed an element as fact in its decision. This practice 
we know has continued even to this century. 

But the writ de ventre inspiciendo was by no means the only 
case of a jury of persons peculiarly qualified upon the issue. The 
custom was not only known but exceedingly common in the city 
of London throughout the fourteenth century in trade disputes.? 

Many of the cases are informations by the supervisors of the dif- 
ferent guilds who, in accordance with their oaths, brought before 
the mayor offenders against the trade regulations. The mayor then 
summoned a jury of men of that trade, and their verdict decided 
whether the defendant had offended the trade regulations, and 
upon it the mayor gave sentence. 

But this was not the only case. Often it happened that either 
the public prosecutor or some private person, either individually or 
through the public prosecutor, would present to the mayor his 
grievance in that he personally had suffered false usage at the 
hands of tradesmen, e. g. selling him putrid meat or bad wine. 
In these cases the mayor would likewise summon persons of the 
trade of the man accused, as being well acquainted with the facts, 





1 Willoughby’s Case, Cro. Eliz. 566 (1597); Reg. v. Wycherly (szpra). 

2 These cases are to be found in Henry Thomas Riley’s Memorials of London and 
London Life in the 13th, 14th, and 15th Centuries. Longmans, Green & Co., 1868. 

8 The following are some instances : — 

Fishing nets with meshes smaller than those required by the trade ordinance: 
Riley, pp. 107 (1313), 135 (1320), 214 (1343), 219 (1344), 220 (1344), 483 (1385), 486 
(1386). 

Improper tanning of hides: Riley, pp. 135 (1320), 420 (1378). 

False tapestry: Riley, pp. 260 (1350), 375 (1374). 

Improper hats and caps: Riley, pp. 90 (1311), 529 (1391). 

False pewter vessels: Riley, p. 259 (1350). 

False gloves: Riley, p. 249 (1350). 

False wine: Riley, p. 318 (1364). 
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and their verdict would decide and the mayor direct sentence 
accordingly.! 

These cases at least show that in an urban community, where 
alone for the most part questions involving special skill would 
come up, the practice was well established in the fourteenth cen- 
tury of having the issue actually decided by people especially qual- 
ified. 

The special jury continued as an institution of England. So we 
find in 1645 ? that the court summoned a jury of merchants to try 
merchants’ affairs “because it was conceived they might have 
better Knowledge of the Matters in Difference which were to be 
tried, than others could, who were not of that Profession.” 

Blackstone speaks of the special jury as still an existing insti- 
tution, though it had then for the most part been limited to cases 
where a “struck” jury is demanded owing to a supposed bias in 
the sheriff; a form of impanelling a jury which went under the 
same name as the jury of experts, and which exists to-day. 

I mention this form of using expert knowledge, not because it is 
a feasible or practical means of solving our present question, but 
to show that our present method of using experts as witnesses was 
not the earliest or the only means used. 

The second method mentioned above was to summon to the 
advice of the court certain skilled persons to help it out of its dif- 
ficulties. I wish particularly to distinguish here between what 
we should to-day call matter of fact for the court and matter of 
fact for the jury. The cases I shall mention are those in which 
during a procedure incident to the conduct of a case there arose 
some question of fact which the court had to decide. That is, the 
court, having no rule of law to administer and not intending to 
establish any, had a mere question up of the decision of something 
in that particular case, and summoned experts to help it where its 
knowledge was lacking. 

In 1345,° in an appeal of mayhem, the court summoned surgeons 
from London to aid them in learning whether or not the wound 





1 The following are instances of this :— j 

Selling putrid victuals, the prosecution being apparently public, no complainant 
appearing in the case: Riley, pp. 328 (1365), 408 (1377), 448 (1381), 471 (1382), 516 
(1390). 

Selling putrid victuals, private prosecution: Riley, pp. 226 (1351), 464 (1382). 

Malpractice by a surgeon, whether the prosecution was public or private does not 
appear: Riley, p. 273 (1354). 

2 Lilly’s Practical Register, ii. 154. 

8 Anonymous, Lib. Ass. 28, pl. 5 (28 Ed. III). 
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was fresh. This was, however, in deciding whether or no the 
appellant should be allowed to go to trial at all. In 1506? it was 
discussed collaterally by the court and left in doubt whether the 
question of the appellant’s wound, as permanent or not, was a 
proper question for the court or for surgeons. Perhaps the learn- 
ing in the procedure of appeal of battle had become somewhat 
archaic in 160 years. 

Again, in construing a bond in 1494,? which contained certain 
doubtful words, the court called to its assistance certain “ masters 
of grammar,” who incidentally failed to help it much. Again, in 
1555,° we find the court saying that it is accustomed to call in 
grammarians to help it interpret the pleas before them when the 
court’s Latin halts a little. The same usage became well estab- 
lished in the interpretation of commercial instruments,‘ and in the 
eighteenth century extended itself, as we know, not only from 
decisions made by the court upon the facts, but even to the rulings 
it made upon points of law. For example, Lee, C. J., in 1753,° 
charged the jury upon the liability of the parties in accordance 
with the opinion of certain merchants who had testified. 

Lord Hardwicke alsoruled in accordance with the views of the 
reputable merchants whom he summoned.® 

Even Lord Holt, before deciding the celebrated case of Buller 
v. Crips,’ asked the opinion of London merchants as to the effect 
of refusing negotiability to promissory notes.® 

The real question that arises is howto put at the disposal of the 
jury the knowledge of experts in the decision of the issue. This, 
though a kindred question, should be sharply distinguished. 

Before considering this question we must, however, try to dis- 
criminate between an expert witness and any other. First it must 
be remembered that an expert witness may have observed the 
actual facts upon which the issue turns ; then he is able to testify 
to them as well as to his inference from them, and he may be 
therefore both a common and an expert witness in one. But it is 
not as a witness of facts at all that his position is. peculiar; it is 
because as an expert witness he is allowed to testify to his con- 





1 Anonymous, 21 H. VII. 33, pl. 30. 

2 Anonymous, 9 H. VII. 16, pl. 8. 

8 Buckley v. Thomas, 1 Plow. 118. 

* For such a case in 1649, see Pickering v. Barkley, Styles, 132. 

5 Fearon v. Bowers, 1 H. Black, 364, note a. 

6 Ekins v. Macklish, Ambler, 184 (1753),and Kruger v. Wilcox, Ambler, 252 (1755). 
7 6 Mod. 29 (1703). 

8 See, also, a late case: Chauraud v. Angerstien, Peake, 43 (1791). 
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clusion from the facts, which he has either himself observed or 
which are in evidence from the testimony of others. His position 
is only peculiar in that a common witness is forbidden to testify to 
conclusions, and the history of the origin of expert witnesses must 
necessarily be simply the history of the exception in his favor to 
the rule that witnesses shall testify only to facts and not to infer- 
ences. 

This is better explained by considering briefly the rise of the 
rule as to conclusions. It is common learning to-day that origi- 
nally and indeed for many years the jury had no witnesses present 
before them at all. They went about before or during the trial 
informing themselves as they might of the facts at issue. Not 
until the middle of the fifteenth century was even the practice of 
summoning witnesses well settled as an incident to the trial, and 
it was still later that any compulsory process became available.! 

That the rules of evidence are merely certain regulations to 
govern the evidence which the jury shall hear and that they are 
the offspring of the judicial control of the verdict, Mr. Thayer 
has made entirely clear. But these rules grew up but slowly and 
through the decision of judges, gradually eliminating certain ma- 
terial from the mass of what witnesses might say in court. 

The rule that a witness shall not testify to mere opinion or con- 
clusion is such a rule, and its origin no doubt was, if we could trace 
it, due to a gradual recognition by successive judges of the advan- 
tage of curtailing the trial and simplifying the issue by leaving 
out redundant matter. I call this redundant because in fact the 
opinion of the witness upon the issue can have no useful bearing 
on the case, and trenches on the jury’s function. It is the jury 
that should form the opinion, make the conclusion and say truly — 
vere dicere — the fact, not the witness; he merely says what he 
knows. Therefore this rule of evidence —if in view of this it 
may be properly called such —is somewhat different from those 
which shut off certain facts actually probative of the issue. More- 
over, it was recognized comparatively early in the history of rules 
of evidence. For we find Vaughan, C. J., that great defender of 
the right of juries to go “on their own knowledge,” well saying in 
Bushell’s case in 1671 :? “ The Verdict of a Jury and Evidence of 





1 Mr. James B, Thayer, in his Preliminary Treatise on Evidence at the Common 
Law, pp. 122-136, concludes that the practice became established about the middle of 
the fifteenth century, though it remained an unimportant incident of trials for some 
time thereafter. 

2 Vaughan, 142, 22 Car. 2. 
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a Witness are very different things, in the truth and falsehood of 
them ; a Witness swears but to what he hath heard or seen, gen- 
erally or more largely, to what hath fallen under his senses. But a 
Juryman swears to what he can inferr and conclude from the 
Testimony of such Witnesses by the act and force of the Under- 
standing, to be the Fact inquired after, which differs nothing in the 
Reason, though much in the punishment, from what a Judge, out 
of various Cases consider’d by him, inferrs to be the Law in the 
Question before him.” The distinction cannot be put more 
plainly. 

Yet in 1622 it had been said? that a witness could testify to the 
very issue involved, that he knew it to be true, if another testify 
to the circumstances in detail ; z. ¢. the conclusion of the witness 
upon the very issue is admissible if supported by other evidence. 

I cannot find any other cases in the seventeenth century which 
seem to illustrate the rule that the conclusions of a witness are 
inadmissible as such. The rule would seem to be one obviously 
necessary early in the history of the control by the courts of trials, 
and it is very likely that many cases exist which illustrate the rule, 
but I think it may fairly be said that in Vaughan’s time the cita- 
tion above quoted shows that the rationale of the rule was well 
grasped, even if it was not always enforced. 

As to the exception to the rule in favor of expert witnesses, of 
course that could not exist until the rule did; for if the exception 
proves the rule, a@ fortiori the rule is a condition to the existence 
of the exception. I can therefore only cite several cases in which 
expert witnesses did testify, finishing by some cases where their 
testimony was consciously admitted by the court as an exception 
to the rule regarding conclusions. 

In Alsop v. Bowtrell,? 1620, certain physicians testified that it 
might well be that a woman bore a child forty weeks and nine days 
after her husband’s death, and yet it be his child, for the time might 
be delayed by ill usage and lack of strength. And so the court, 
agreeing with the physicians, delivered to the jury that it might be 
so. The case involved the legitimacy of the child. I think it 
should be noted in this, the first case which I have found of real 
expert testimony, — by which I mean a case where the conclusions 
of skilled persons were submitted to the jury, —that the witnesses 
are not stated to have been called on either side; and from the 
meagre report we have, they seem to have satisfied the court in the 





1 Adams zv. Canon, Dyer, 53 b, note. 2 Cro. Jac. 541. 
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first instance of the truth of their conclusion before the evidence 
went to the jury. The court finally found the general proposition 
to be true and delivered it as datum to the jury to use in their 
final conclusion. 

In the Witches’ case,! in 1665, Dr. Brown, of Norwich, was 
desired to state his opinion of the accused persons, and he was 
clearly of opinion that they were witches, and he elaborated his 
opinion by a scientific explanation of the fits to which they were 
subject. It did not appear in this case by whom Dr. Brown was 
called as a witness, and his position is doubtful for our purposes, 
though he spoke of a question of fact. 

Rex v. Pembroke,? in 1678, is more instructive. This was a trial 
of murder, and the question was up as to the real cause of the 
deceased’s death. Physicians were called on either side who testi- 
fied under the examination of the attorney for the prosecution, or 
of the prisoner, both as to what were the causes of certain symp- 
toms observed upon an autopsy they had seen and as to the general 
proposition as to whether a man can die of wounds without fever. 
It is true that the court took a hand in this evidence, but that is 
common enough to-day, and the only striking feature of the whole 
matter is in the fact that no one seemed to think it unusual. We 
must conclude from this that the rule excluding the conclusions of 
witnesses was not enforced often enough to make such a violation 
worth notice. 

The same kind of case is found in the following year in Rex v. 
Green,’ where a physician is called for the prosecution and testi- 
fies that the deceased could not have died from certain wounds 
upon his body, as they gave no blood, but that he must have died 
from being strangled. Still another case of the sort is Rex v. 
Coningsmark,‘ in 1682. 

In Spencer Cowper’s case,® in 1699, the question was whether 
the deceased had been drowned. Certain surgeons testified that 
they had examined the body and found no water in it, so that it 
must have been dead when it entered the water. Other surgeons 
answered in general to certain hypothetical questions as to whether 
a drowned body full of water would sink. In addition sailors who 
had been in sea fights testified to the same questions, an interest- 
ing addition which would hardly be allowed to-day. 





1 6 Howell, State Trials, 697. 2 Ib. 1337, 1338, 1340, 1341. 
8 7 Howell, State Trials, 185, 186. * g Howell, State Trials, 21. 
5 13 Howell, State Trials, 1126-1135. 
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In the eighteenth century the practice was certainly well estab- 
lished, and numerous instances of it can be found. 

In Rex v. Heath,? (1744), the court made a remark which is 
certainly significant of the general rule, though the exception to 
it was not noted. The trial was for perjury upon a former trial 
in ejectment, in swearing that Lady Altham had never had a child. 
The witness had testified that he had seen Lady Altham at one 
time with a “big belly.” The counsel then asked:* “What do 
you apprehend became of that big belly?” On objection the court 
(Irish K. B., Marley, C. J., Ward and Blennerhasset, JJ.) said: 
“The apprehension of a witness is asked where no other evi- 
dence can be had in capital cases; as where a witness is pro- 
duced to prove a wound given, he is asked whether he appre- 
hends that wound was the cause of death. That must be asked, 
for he cannot tell otherwise. It is the best evidence that can be 
had in that case. But as to a fact, if you make the apprehension 
of a witness necessary, it takes away all proof of fact.” 

I confess that the last sentence is altogether enigmatical to 
me, but as to the first it shows that conclusions were as nearly 
“inadmissible” as was at that time known. Because it must be 
remembered that all through the eighteenth century the rules of 
evidence were unknown in the strictness that we apply them. Thus 
Baron Gilbert in 17604 lays it down that the only rule is that of 
the best evidence the case admits, and he would even admit hear- 
say when “corrobative ” and not given as sole support of a fact ;° 
so also Buller’s Nisi Prius.® 

Further we find in the trial of Lord Ferrers for murder in 1760,’ 
where the defence attempted was that of insanity, that the admis- 
sion of expert evidence was already subject to a rule we are now 
thoroughly familiar with, and one which presupposes, I think, con- 
siderable use of that form of testimony. Prior witnesses had testi- 





1 Below are the cases that I have been able to find from an examination of Howell’s 
State Trials, the usual edition of 1824: Rex v. Kidd, 14 Howell, State Trials, 137 
(1701); Rex v. Heath, 18 Howell, State Trials, 68, 69, 70, 71, 73, 84 (1744); Rex v. 
Blandy, 18 Howell, State Trials, 1138, 1139, 1159 (1744); Rex v. Canning, 19 Howell, 
State Trials, 523(1754); Rex v. Stevenson, 19 Howell, State Trials, 860 (1759); Rex 
v. Ferrers, 19 Howell, State Trials, 939, 940, 941 (1760) ; this testimony was, however, 
as to madness, and was given by laymen. Rex v. Byron, 19 Howell, State Trials, 1207 
(1776). 

2 18 Howell, State Trials, 70. 8 Ib. 76. 

# Gilbert on Evidence, 2d ed. London, 1760, passim. 

5 Gilbert on Evidence, p. 153. 
6 Buller’s Nisi Prius, p. 294b. 
7 Rex v. Ferrers, 19 Howell, State Trials, 942-944. 
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fied to strange and supposedly insane acts of the defendant. A 
surgeon was then called and asked whether from all the facts he 
would say that the defendant was insane. The Crown counsel 
objected, and Lord Mansfield —the trial being of course before 
the Lords —directed the defendant that he might not put such a 
general question, but that if he would specify the precise facts, 
already in evidence, upon which he wished to base the surgeon’s 
opinion, he doubted not that the Crown would not object. Where- 
upon the defendant put a number of questions based upon specific 
acts already in evidence, which the surgeon in each case testified 
were symptoms of insanity. To professional readers it may be in 
addition interesting to know that the jury, z. ¢. the Lords, seem 
to have preferred their own inference to the surgeon’s, and con- 
victed the defendant. 

These are criminal cases, but in 1782, in a civil case before Lord 
Mansfield in K. B.,!.a new trial was granted, because of the ex- 
clusion of the testimony of engineers as to their opinion of the 
cause of the filling of a harbor, alleged to be caused by a sea wall, 
which it was the object of the action to abate on information as a 
nuisance. It did not appear in this case whether or no the engi- 
neers had personally ever seen the wall or its effects, though per- 
haps it is fair to presume that they had. This case is, I believe, 
usually regarded as the first in which the point was raised. 

In 1790, however, it was ruled by Lord Kenyon at Wisi Prius,? 
that experts might give what was merely opinion from facts in 
evidence, though Erskine, who was of counsel, took the point that 
their opinion was necessarily of less value than that of those who 
had seen the facts. 

In 1795 in an edition of Gilbert on evidence prepared by Capel 
Lofft, an English barrister,’ on page 301, I find an interpolation 
— which does not exist in the second edition published in 1760 — 
entitled “ Of proof by experts” as follows: “The Proof from the 
Attestation of Persons on their professional Knowledge, we may 
properly, with the French Lawyers, call Proof by Experts. 

“Tn proportion as Experience and Science advances, the uncer- 
tainty and danger from this kind of proof diminishes. . . . 

“In general it may be taken that where Testimonies of pro- 
fessional Men of just Estimation are affirmative, they may be safely 
credited ; but when xegative, they do not amount to a disproof of 





1 Folkes v. Chadd, 3 Doug. 157. 
2 Thornton v. The Royal Exch. Ass. Co., Peake, 25. 
8 Gilbert’s “ The Law of Evidence,” edition of Capel Lofft, Dublin, 1795. 
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a charge otherwise established by various and independent cir- 
cumstances.” 

This last seems to be a personal affirmation of Lofft’s. 

Finally Lord Ellenborough distinctly ruled upon the general 
question in 1807,! and that ruling will be the end for me of this 
historical comment, as that rule by him distinctly recognized the 
significance and bearing of the whole subject. The case was ona 
marine insurance policy, the defence being unseaworthiness. The 
defendant offered to call several eminent surveyors, who had not 
seen the ship, and who were to testify as to their opinion from facts 
in evidence. Garrow for the plaintiff objected that this was for 
the jury to decide from the facts, but was overruled, Lord Ellen- 
borough saying: “ As the truth of the facts stated to them was 
not certainly known, their opinion might not go for much ; but still 
it was admissible evidence. The prejudice alluded to might be 
removed by asking them, in cross-examination, what they should 
think upon the statement of facts contended for on the other side.” 

There is one kind of evidence which is opinion evidence, and 
which ran along side by side with the cases I have mentioned, z. e. 
testimony from a comparison of hands, or from aconclusion drawn 
by the witness from his knowledge of former handwriting of the 
person supposed to have written the paper in controversy. It does 
not seem to me properly to concern our subject, though it is opinion 
evidence. There are instances, however, —and they have to-day 
become very common indeed, — when this kind of evidence is 
in the strictest sense expert, that is, where a comparison of docu- 
ments is made by those peculiarly skilled in the comparison of 
hands. I have found no case of this earlier than 1792,? where 
post-office clerks testified as to whether a proposed will was in a 
natural or forged hand, and also as to the comparison between the 
document in dispute and a true memorandum. 

Buller, J., in sustaining the evidence, cited Folkes v. Chadd 
(supra), and Lord Kenyon said he remembered a case where a de- 
cipherer gave an opinion without any grounds for it, which was 
enough to convict and hang the defendant. This was perhaps only 
a sporadic and unusual case, ? and Lord Kenyon’s opinion remained 
doubtful thereafter. Professor J. H. Wigmore does not regard the 
practice as really settled until the middle of this century, and then 
by statute. In so far as this species of evidence is expert evidence, 





1 Beckwith v. Sydebotham, 1 Camp. 116. 

2 Goodtitle v. Braham, 4 T. R. 497. 

8 J. H. Wigmore, 30 Am. L. Rev., note, p. 495 (1896). 
7 
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therefore, I think it is safe to say it hinges on what I have already 
tried to trace historically, and is not to be connected with the rules 
as to handwriting or the subtleties relating to comparison of hands. 

The upshot of this examination seems to be that the use of ex- 
perts as witnesses existed when the present exclusive rules of 
evidence were not yet developed or enforced ; that as the rule 
excluding the opinions or conclusions of witnesses took form, the 
use of experts being established and convenient, remained un- 
affected when other opinion evidence disappeared. What I have 
called the “exception ” which expert evidence represents is there- 
fore no more than a relic of the usage of an undeveloped age which 
had not so far differentiated witness from jury as rigidly to confine 
each to its function. The rise of expert testimony is no more 
than the gradual recognition of such testimony, amid the gradual 
definition of rules of evidence, as a permissible, because supposedly 
useful, archaism. 

Having briefly considered the history of the present position 
of expert witnesses, the really practical question is whether it is 
the best way to use the information they can give. There are 
two things I wish to prove: first, that logically the expert is an 
anomaly ; second, that from the legal anomaly serious practical 
difficulties arise. 

As to the anomaly, there is perhaps no reason to expatiate much 
further. The expert is in effect not telling of facts at all, but of 
uniform physical rules, natural laws, or general principles, which 
the jury must apply to the facts.! 

At the expense of some formal logic I wish to try to analyze 
the processes involved in this whole question, because I think that 
the anomaly I assert can only so be proved. In our system of law 
the pleadings should reduce the dispute between the contestants 





1 I do not think it of importance here to attempt any absolute discrimination be- 
tween fact and opinion. The distinction is in practice perfectly well observed, and it 
can serve no good purpose to deal with it at length. A comparatively slight acquaint- 
ance with formal metaphysics is enough to assure us that the apparently simplest 
“fact” is indeed a conclusion, involvingin its affirmation an inference from certain 
impressions of the sense upon the assumption of a major premise, itself the creature of 
a past experience. At the risk of an irrelevant digression, I may say that in practice 
it appears to me we actually distinguish between so-called fact and opinion by merely 
a practical consideration, z. e. whether the inference is one which is within the fair 
range of dispute, or whether, given the impressions of sense, the inference from them 
is so self-evident as to make any attempt to question it frivolous. I call to witness 
here the common experience of every lawyer as to with how increasing rapidity one’s 
questions approach the realm of “ opinions ” and “ conclusions” as he approaches the 
issue in dispute. 
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to one or more propositions of fact, of which one side asserts the 
truth and which the other denies. For example, let us supposea 
case of slander: A complains that B said he forged a note; B 
says the fa~* is that Adidforge a note. This A denies. There is 
only one question of fact ; did A forge a note? B seeks to prove 
it, A to deny it! To prove this B will put in evidence ordinarily 
a number of facts from which he hopes that the jury will make the 
inference he wishes. For example, he will bring up H to say he 
saw A do it, F to say he heard A admit it, E to say that he, whose 
name appears on it, did not sign it, and soon. A will in turn 
bring up X to say that H was with him and far from A at the time, 
Y that F was mistaken in what he heard, Z that E had possession 
of the note with the signature on it. 

The jury must answer the proposition by taking all these facts 
which have so come to their knowledge and applying to them the 
rules drawn from their common experience. Thus they will say: 
H is a brother of B’s, X is a stranger to A. It is well known that 
a man’s brother is more likely to lie for him than a stranger, there- 
fore H is more likely to belying than X, and therefore H did not 
see A forge the note. Again, F is a young man who was near A 
at the time, Y is somewhat deaf, and stood further away ; a young 
man near by is more likely to hear truly than a deaf one; exgo, F 
heard truly what A said. So as between E and Z they will say, 
the mere fact of possessing a note is not in the general order of 
things much evidence that you signed it ; at least where you deny 
you did. Lastly, they will say, where one is heard to admit he 
forged a note and where the supposed maker denies that he signed 
it, common experience tells us it was made by the one who admits 
it; this is the fact with A; ezgo, A forged it. 

In short, the major premise, 7. ¢. that which consists of the 
general rule, the jury supply from their common knowledge ; the 
minor premise, z. e. that which supplies the particular instance 
whose predicate is the subject of the major, the witnesses or other 
evidence furnish. 

Now the trouble with the expert is that he takes the jury’s place 
and contributes the major premise. For example, suppose the 
issue is the same as before, but B brings on M as handwriting 
expert, who says that whenever in two handwritings you find that 
the angle of inclination to the line is precisely the same, you may 
depend upon it, the same man wrote both. A puts on R, a phy- 





1 Strictly A’s position is of course that B has not proved his proposition; this 
qualification we may disregard. 
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sician, who says that no man who has alcoholic tremor can hold a 
pen to write with, and that whoever has certain symptoms already 
in evidence, as those of A, has alcoholic tremor. 

What should the jury do? Having no experience fin the mea- 
surement of angles in handwritings, or, as we may hope, in alco- 
holic tremor and its effects and symptoms, they should take those 
generalizations into the stock of major premises which they apply 
to the facts, and using them, say whether A wrote the note or did 
not. Thus if they believe M, then, after measuring the angles in 
the note and in, say, the signature to the verification of the plead- 
ings, if the angles are alike, they would conclude that the same 
hand wrote both; the angles are alike; ergo, the same hand wrote 
both. Or, with such symptoms A could not even hold a pen; he 
had such symptoms ; evgo, he could not hold a pen, much less 
write. 

Now the important thing and the only important thing to notice 
is that the expert has taken the jury’s place if they believe him.! 
It is of course not necessary for the jury to accept the expert’s 
opinion, but were it not really of possible weight with them, it 
would not be relevant, and if of possible weight, it is only because 
it furnishes to them general propositions which it is ordinarily their 
function and theirs only to furnish to the conclusion which consti- 
tutes the verdict. 

So much, therefore, for the anomalous position of the expert wit- 
ness. Whether it works any practical evil or not is a very differ- 
ent matter. There can be, in my opinion, no legal anomaly which 
does not work evil, because, forming an illogical precedent, it be- 
comes the mother of other anomalies and breeds chaos in theory 
and finally litigation. No doubt, in our law under the supposed 
garb of equity and justice, much is constantly done no less anoma- 
lous, and I confess that to say of a thing-in our law to-day that it 
is an anomaly is unfortunately to give it hardly any stigma, if a 
supposed immediate advantage is to be found from its existence. 
That the present position is not satisfactory to any one will, I be- 
lieve, be admitted. True it is that some are found hardy enough 





1 It can hardly be necessary to say that as to the credibility of any witness there 
always must remain a question for the jury alone. They have to determine in each 
case the fractional coéfficient of verity, to borrow from mechanics, and multiply the 
statements made before them by that fraction, before they can judge. Moreover in 
getting the personal equation of each witness, they shall use common sense or the 
general inferences of men under the circumstances, and will not be helped by any 
expert knowledge, at least only in rare cases, ¢. g. insanity or the malingering of 
insanity. 
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to support it, but there are not many, and the criticism comes 
with great unanimity. I shall therefore try to point out the prac- 
tical defects, as I believe necessarily inherent in the present sys- 
tem, hoping thereby to obtain a readier hearing than for any purely 
legal or logical difficulties. 

The serious objections are, first, that the expert becomes a hired 
champion of one side ; second, that he is the subject of examination 
and cross-examination and of contradiction by other experts. 

Enough has been said elsewhere as to the natural bias of one 
called in such matters to represent a single side and liberally paid 
to defend it. Human nature is too weak for that; I can only 
appeal to my learned brethren of the long robe to answer candidly 
how often they look impartially at the law of a case they have be- 
come thoroughly interested in, and what kind of experts they think 
they would make, as to foreign law, in their own cases. 

The main difficulty, the fatal difficulty, is, however, still further 
to seek, and lies in the logical fulfilment of the expert’s position, 
as witness and not as adviser of the jury. The result is that the 
ordinary means successful to aid the jury in getting at the facts, 
aid, instead of that, in confusing them. 

In the trial of atnaction or suit each party produces his witnesses 
and brings out from éach witness certain facts the witness has ob- 
served. So far so good. The jury is in possession of any number 
of facts you will, all supposedly relevant to the inquiry. Cross- 
examination can be effective only in two ways: to bring out new 
facts, which does not change the function of the witness, or to con- 
tradict the witness’s direct examination, which is itself no more 
than bringing out new facts which have inferential value in the 
final determination. Likewise when one witness contradicts an- 
other, the jury is still only getting new facts, new minor premises 
to be brought to test under the generalizations of common expe- 
rience. In short all the methods of producing proof are simply 
directed to presenting all the diversified facts which can in any 
wise be relevant. 

When an expert is on the stand what are the methods resorted 
to? Quite the same as when it isa witness. He is first examined 
in chief by the side which calls him. Assuming he has no direct 
evidence of facts to give, he must be plied with hypothetical ques- 
tions, at as great length and in as great detail as seems necessary.” 





1 See William L. Foster, 11 HARVARD LAW REVIEW, 169. 
2 May I not say a word here for the much abused hypothetical question? Asa 
mode of literature it is, no doubt, not to be commended, but I confess it seems to me 
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The object here is necessarily to supply such general propositions 
as shall be relevant to the issue ; ¢. g. whether under such and such 
a state of facts, the result favorable to one side or the other will 
usually or necessarily follow. 

Assume that the expert has testified to a certain number of 
propositions expressing such general truths; he is then handed 
over to the opposite side for cross-examination. There are two 
and only two possible efforts which the cross-examiner will make. 
First, he may seek to bring out other general propositions favor- 
able to his contention ; second, he may seek to shake the validity 
of those already testified to. Sirailarly when it comes the turn of 
the opposite side to submit evidence, it has the same two possible 
objects, to introduce evidence showing the invalidity of what the 
opposite experts have said, or to bring out other general truths 
favorable to them. 

The trouble with all this is that it is setting the jury to decide, 
where doctors disagree. The whole object of the expert is to tell 
the jury, not facts, as we have seen, but general truths derived 
from his specialized experience. But how can the jury judge be- 
tween two statements each founded upon an experience confessedly 
foreign in kind to theirown? It is just because they are incom- 
petent for such a task that the expert is necessary at all. Even 
where two supposititious propositions are not in direct conflict, the 
real reconciling grace which may lurk between them is not bestowed, 
save upon one familiar with the whole line of experience to which 
they belong; and when the conflict is direct and open, the absurd- 
ity of our present system is apparent. The truth of either com- 
batting proposition lies just in its validity as an inference from a 
vast mass of experience, not usually in any great degree that of 
the witness, certainly in no part that of the jury, as to the truth 


































sometimes by no means so bad a method of ascertaining the truth as physicians and 
other experts insist. The necessity which they constantly, I might almost say per- 
sistently, disregard, is of the constitutional function of the jury as the final arbiters of 
the fact. Used as they are to make investigations untrammelled by legal machinery, 
experts naturally find much annoyance in giving out their conclusions piecemeal and 
as answers to questions of monstrous length and complication. Yet there can be not 
the slightest question that except in so far as their conclusions are based on the facts 
proved they are improper, and that the only way of ascertaining upon what facts they 
are basing their judgment is to lay before them in detail what are those assumed 
facts. To permit them to give a general opinion is no less than to make them judges 
not only of the matters in which they are skilled as general propositions, but of the 
truth of the facts to which these propositions are applicable, as to which they are in 
no sense more competent to decide than laymen. I have personally, however, found 
it altogether impossible to convince many gentlemen of this very obvious necessity. 
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of which trained powers of observation are quite essential, the 
result themselves of a life of technical training. What hope have 
the jury, or any other layman, of a rational decision between two 
such conflicting statements each based upon such experience. If 
you would get at the truth in such cases, it must be through some 
one competent to decide.! 

This seems to me so entirely the source of the evil in the present 
system that I shall, even at the expense of some repetition, try to 
set it out more fully. We have seen that the expert is necessary 
and logical only to supply to the jury certain propositions of general 
applicability, or laws of nature, which are not the heritage of the 
ordinary man whom the jury, like the Greek chorus, heroically 
shadow forth. Knowledge of such general laws can be acquired 
only from a specialized experience such as the ordinary man does 
not possess, which must be either the experience of the expert 
directly or mediately from the experiments of other investigators. 
Therefore the validity of such laws or propositions can be tested, 
just as they themselves at the outset can be acquired, only by such 
as have possession of the specialized experience to which they relate 
either directly or mediately. The jury by hypothesis have no such 
experience directly, it being of a kind not possessed by ordinary 
men, and they cannot get it mediately, because the real acquisition 
of such experience involves a whole course of reading and practi- 
cal experiment in the matter in hand, even to understand the terms 
or the methods of reaching conclusions. Therefore, when any 
conflict between really contradictory propositions arises, or any 
reconciliation between seemingly contradictory propositions is 
necessary, the jury is not a competent tribunal. Moreover, there 
_can be no competent tribunal, except one composed of those who 
have possessed themselves of the specialized experience and the 
trained powers of observation necessary to bring to a valid test 
the truth of the various propositions offered. 

What is it, then, that the jury need? A deliverance to them by 
some assisting judicial body of those general truths, applicable to 
the issue, which they may treat as final and decisive. Theirs is 
not, and in the nature of things cannot be, the function to decide 





1 [ hasten here to add that this does not, as it may here seem to imply, involve any 
infringement upon that “ palladium of our liberties,” trial by jury. No such change 
would be possible to-day. Trial by jury, like universal suffrage, has come to stay, 
whether we like it or not; we shall be fortunate to retain the right of a judge to decide 
the facts in equity cases. I shall try later to show how what is suggested in the text 
may not infringe upon trial by jury. 
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between two sets of such truths ; they want that general rule on 
which they can rely, and that given, they can use it as they use 
other rules of inference. 

One thing is certain, they will do no better with the so-called 
testimony of experts than without, except where it is unanimous. 
If the jury must decide between such they are as badly off as if 
they had none to help. The present system in the vast majority 
of cases — there being some dispute upon almost all subjects of 
human inquiry — is a practical closing of the doors of justice upon 
the use of specialized and scientific knowledge. 

It is obvious that my path has led to a board of experts or a 
single expert, not called by either side, who shall advise the jury of 
the general propositions applicable to the case which lie within his 
province. The constitution of such an advisory tribunal is a mat- 
ter which I shall not here discuss, as it is a question to be worked 
out very possibly in different ways at different places and times. 
But a few things, it seems to me, can be said. 

First, to this tribunal would be transferred the present so-called 
expert evidence. Either side might call all the experts that money 
could procure or diligence discover, and put hypothetical questions 
for them to answer till the end of time. The right of cross- 
examination could be exercised without limitation. Only the dif- 
ference would be that the final statement of what was true would 
be from the assisting tribunal. 

One thing further, how of constitutionality ? Would it be con- 
stitutional to substitute such an advisory tribunal for the jury? 
Two methods could be used, one to make its deliverances like 
findings of fact and decisive, to be taken er cathedra by the jury as 
the judge’s charge is to be taken ; the other, to leave to the august 
assemblage of our peers the sacred right of knocking their heads 
against the facts if they chose, and to regard the deliverances 
merely as “evidence” for them to “consider.” I should certainly 
hesitate to call the first method constitutional, and at all events 
feel sure that the second is safer, undesirable though it be. 
Whether we like or not, our constitutions have the effect of per- 
petuating the institutions of the end of the eighteenth century in 
much detail, and while the question is one about which no one 
would wish to speak with certainty, it would seem that where the 





1 I would again call to mind the case of Alsop v. Bowtrell, Cro. Jac. 14, where the 
court learned the fact of the physicians, and, having satisfied ¢hemselves of its truth, 
told the jury that they might so find it. Truly we have not in all respects advanced 
in two hundred and eighty years. 
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jury had always had the function of deciding upon the whole issue, 
including whatever general propositions it implied and whatever 
specialized experience it might take, it might well be an abridg- 
ment of the institution to take from them the ultimate decision in 
so far as such specialized knowledge was necessary to a conclusion. 

But though the second of the two methods above mentioned 
seems the only one certainly constitutional, and though it is in 
addition much the less desirable, there is by the happy genius of 
our English institutions a way of dodging a difficulty we have not 
the power to face ; because, though the deliverance of the tribunal 
of experts might well be subject to be overruled by the jury, it 
could only be so overruled where a reasonable man acting reason- 
ably and with regard only to such part of the evidence as he should 
regard and such law as the judge gives him, could reasonably have 
come to the result reached. In other words, as is well known, the 
jury can decide only to the extent of the reasonable field of dispute, 
and if they have obviously reached a result not fairly within that 
field, their verdict is “against the evidence” and cannot stand. 
Now I fancy that were the decisions of the supposititious tribunal 
only “ evidence for the jury to consider,” it would none the less be 
such kind of evidence as would destroy any practical field of dispute 
regarding the propositions laid down. Whatever witnesses might 
be called by either side and however divergent their testimony z#¢er 
se, when the tribunal had once spoken, I much suspect the court 
would find no reasonable man could doubt but that it was thence 
came the truth, and that the jury must act accordingly. 

But even if this be not true, and even if the court should refuse 
in this indirect way to take the matters into its own hands, much 
would have been gained. One has only to notice the scrupulous 
impartiality as to giving any opinion on the facts that our American 
judges observe, and the immense power of the English bench — 
which freely expresses an opinion on the facts—in influencing 
verdicts, to realize how great is the effect upon the jury, confused 
by the arguments of the two contestants, of some really impartial 
expression of an opinion upon which they can rely. Particularly 
would this be true when it came from one who did know, about 
something of which they did not know. Then though they might 
refuse the “ evidence,” in fact, they would not do so, except where 
passion and bias were the basis of their verdict, cases which the 
courts can usually control by granting new trials. 

Therefore it would seem that even without a change in our con- 
stitutions and without any aid from the judges there could be ac- 
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complished much of what is really necessary for the effective use of 
expert knowledge. 

It is obvious that much detail must be carefully considered, in 
particular, just in what cases it shall be necessary to institute such 
an advisory tribunal. For example, the case of value is one where 
it might be held wiser to retain the present practice, though value 
is a conclusion from specialized experience. Such matters it would 
seem could most wisely be left to the courts to decide in each case. 
The rulings of individual judges would soon form a line of prece- 
dents which would much better establish the most practical line of 
division than could be done by any degree of detail in legislative 
enactment. So also of the questions of practice which would arise, 
as to the form of the deliverances of the expert to the jury, 
whether like the judge’s charge or in other form, and other inci- 
dental points of practice. Unfortunately such matters would, in 
many of our states, probably be regulated by statute, did anything 
of the kind here suggested ever succeed in becoming law ; because 
to-day we have apparently forgotten that it is to the judge one 
should look for rules to regulate how judges and attorneys should 
act, not to the legislature.? 

Learned Hand. 


ALBANY. 








1 Reprinted from the Albany Medical Annals, November, 1900. 





UNIV. OF MICH, LAW LIBRARY, 





HARVARD LAW REVIEW. 


Published monthly, during the Academic Year, by Harvard Law Students. 

















SUBSGRIPTION PRICE, $2.50 PER ANNUM. . 2. 1 ee ew eee 35 CENTS PER NUMBER. 
Editorial Board. 

WituiaM D. Eaton, Editor-in-Chief. Harry L. BuRNHAM, Treasurer. 
EARL B. BARNES, FRANK W. KNOWLTON, 
JoHN K. CLARK, ALEXANDER LINCOLN, 
MALCOLM DONALD, SAMUEL W. SAWYER, 
HENRY W. Dunn, J. BUTLER STUDLEY, 
Joun B, EICHENAUER, MALCOLM D. WHITMAN, 
ROBERT A. JACKSON, HArryY F. WOLFF. 








ACTIONS BROUGHT BY SOVEREIGNS.— The rule that the courts of 
this country are open to sovereigns seeking judicial redress is as settled 
as the principle that a sovereign cannot be sued without its consent. The 
cases do not clearly recognize any well-defined principles concerning the 
question how far a sovereign submits to the jurisdiction of the court by 
bringing suit. The rule, it would seem, ought to be that the law should 
be applied as if the suit were between individuals, provided that such 
application does not infringe upon any well-recognized prerogative of 
sovereignty, or, if it so infringe, that the sovereign’s express consent be 
shown. King of Spain v. Hullet,1 Cl. & Fin. 333. But a prerogative 
that should be recognized is the immunity of a sovereign from an affirm- 
ative judgment in favor of the defendant. People v. Dennison, 84 N. Y. 
272 (semble); U. S. v. Hooe, 3 Cranch 73, 92. This principle is based 
upon the same reason which exempts a sovereign from the suit of an 
individual ; for it is contrary to the conception of sovereignty that a sov- 
ereign should be bound by the order of an inferior body. Hence a recent 
decision that a cross-libel cannot be entertained in answer to a libel by 
the United States for injuries in a collision to a government vessel is 
entirely sound. Bowker v. U. S., 105 Fed. Rep. 398 (Dist. Ct., N. J.). 
The case, however, is instructive in pointing out a principle not often 
recognized. 

In cases between individuals, where the court for some reason cannot 
give the defendant the affirmative relief which he would ordinarily re- 
ceive, it is often possible to render substantial justice to both parties by 
the application of other judicial remedies. For example, in a suit in 
which a cross-bill for discovery could not be allowed, though the plaintiff 
in the original proceedings had access to matters necessary to the other 
party’s defence, the original suit was properly enjoined until the discovery 
should be voluntarily given. <Aétty.-Genl. v. Brooksbank, 1 Y. & J. 439. 
Similarly in a libel in admiralty, where the court had no jurisdiction to 
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entertain a cross-libel and the fault of both parties was shown to have 
caused the collision complained of, judgment for the libellants was en- 
tered conditional upon payment to the claimants of a moiety of the loss 
incurred. Zhe Seringapatam, 3 Wm. Rob. 38. In similar cases, where a 
sovereign is plaintiff, the same practice should be followed, thus applying 
the general rule that in actions brought by sovereigns the law should be 
applied as between individuals, at the same time without infringing upon 
any prerogative of sovereignty. A condition precedent to the right to 
sue is not imposed, but the court acts in the only way in which it has 
authority to act. This result has practically been reached in several 
English decisions, though the principles suggested were not fully con- 
sidered. Prioleauv. U, S., L. R. 2 Eq. 659; U. S. v. Wagner, L. R. 2 
Ch. App. 582. In these cases, however, the plaintiff was a foreign sov- 
ereign ; yet the same rule should apply where the plaintiff is a domestic 
sovereign, since he also is entitled to no special privilege other than that 
mentioned. WU. S. v. Pacific R. R. Co., 105 U. S. 263. 

‘In the principal case, therefore, it might well be within the discretion 
of the court to stay the original proceedings until the United States 
should consent to the filing of the cross-libel. But if both parties were at 
fault, judgment for the government should be entered only upon the con- 
dition of payment to the claimants of the sum to which they are enti- 
tled, even though such payment cannot be ordered. Zhe Seringapatam, 
supra. See The Sapphire, 11 Wall. 164. 


CITIZENSHIP OF CiviL LAw CoMMERCIAL Societies. —The United 
States and Chilean Claims Commission, whose work is nearing comple- 
tion in Washington, in the case of Chauncey v. Chile has recently dis- 
missed the claim of Alsop and Company, a commercial society formed in 
Chile by American citizens, upon the ground that the treaty between the 
United States and Chile, 27 Stat. 965, gave the commission jurisdiction 
only over claims of citizens of the United States against Chile and of 
Chilean citizens against the United States, whereas the claim of Alsop 
and Company was on behalf of a citizen of Chile against its own govern- 
ment. 

Alsop and Company belonged to that class of commercial societies 
known under the civil law, and hence under the law of Chile, as a société 
en commanaite simple, in which some of the members have limited, and 
some unlimited, liability. In this respect, though differing in nearly 
every other feature, the company was analogous to an English or Amer- 
ican limited partnership, which, unlike a corporation, does not constitute 
a juridical person under the common law rule. But the civil law makes 
no such distinction between the different forms of business societies, 
the collectif, the commandite simple, the commandite par actions, and the 
anonyme, the latter closely resembling our corporations. All four form 
juridical persons, either by express enactment, Civil Code of Chile, art. 
2053, or by construction, Pont, Explication du Code Civil, § 814; and 
this personality continues even after the society, as in the principal case, 
_ has entered into liquidation. 2 Lyon-Caen et Renault, Droit Commer- 
cial, 241. 

As far as corporations are concerned, the rule is settled that juridical 
persons take the nationality of the country where they are created and 
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have their domicil. Zong v. Commissioners, 2 Knapp P. C. 51; Zhe 
Queen v. Arnaud, 16 L. J. N. S. 50. Since the civil law societies, or 
so-called partnerships, are as much juridical persons as are English or 
American corporations, this rule was properly applied by the commission 
to a société en commandite, 2 Calvo, Droit International, 227, § 737; Zz2- 
erpool, etc., Co. v. Agar et al., 14 Fed. Rep. 615. The dissenting opinion 
of the Commissioner for the United States is based upon the erroneous 
conception that the civil law recognizes a distinction between business 
organizations similar to the common law distinction between corporations 
and partnerships. Ordinarily a government will not intervene on behalf 
of its citizens for injuries to a foreign corporation in which they are inter- 
ested, upon the ground that such corporations are citizens of the country 
where created. U. S. Foreign Affairs, 1866, part iii. 522,525. It is 
argued in the dissenting opinion that the application of this rule to civil 
law commercial societies, as in the principal case, gives unequal privileges 
to foreigners who form partnerships in the United States or England, 
and persons forming such a society as Alsop and Company in other 
countries. But this objection has no weight, since those who desire to 
carry on business in a foreign country where the civil law prevails can 
do so through partnerships or corporations formed in their native coun- 
try. If business men desire to form companies in foreign countries they 
must accept the disadvantages as well as the benefits necessarily result- 
ing. They do not become denationalized, but they choose to act through 
‘a foreign citizen. Furthermore, in such cases a citizen does not entirely 
lose the protection of his own government. Le More v. U. S., 4 Moore 
International Arbitrations 3311. 

The decision in the principal case is also of interest in connection with 
an anomalous rule applied by the federal courts. It is held, in an action 
by or against a corporation, where jurisdiction depends upon the citizen- 
ship of the parties, that the real parties are the stockholders, and that they 
are “conclusively presumed” to be citizens of the state or country in 
which the corporation was created. Steamship Co. v. Tugman, 106 U. S. 
118. This legal fiction reaches a result identical with that of the principal 
case ; but the rule of this case, that the corporation is the real party, and 
for purposes of jurisdiction is a citizen of the state or country where 
created, seems more logical, and is not without the support of authority. 
Bank v. Devreau, 5 Cranch 62, 89 (semble); Louisville R. R. Co. v. 
Letson, 2 How. 497. 





SCOPE OF THE REMEDY OF INTERPLEADER. — The equitable remedy by 
bill of interpleader seems always to have been regarded by the courts with 
peculiar jealousy and surrounded by unfortunate and unnecessary restric- 
tions. This tendency is illustrated by a recent decision under a statute 
allowing interpleader by motion, the statute being, as is usual in such 
cases, construed as not extending the scope of the equitable remedy, but 
only introducing it under different procedure into courts of Jaw. A pur- 
chaser, who was sued for the contract price of chattels sold and delivered 
to him, was denied the right to interplead his vendor and one Coleman, 
who claimed to be the owner of the chattels, which he alleged had been 
converted by the vendor. Coleman v. Chambers, 29 So. Rep. 58 (Ala.). 
One ground of the decision was that the adverse claims were not for the 
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same thing, that of the vendor being for the contract price, and that of 
Coleman for damages for conversion by the vendee. This objection 
would of course be final if the facts supported it. But it distinctly appears 
that Coleman claimed the contract price, and the inquiry should have 
been whether he showed any basis for such a claim. It would seem 
that one whose goods have been converted and sold in exchange for a 
contract obligation on the part of the vendee might by bill in equity 
enforce a constructive trust of that obligation, and thus claim the price 
from the vendee, if for any reason the legal remedy was inadequate. 
There are a few decisions involving the same principle in which the 
equitable remedy was allowed. American Sugar, etc., Co. v. Faucher, 145 
N. Y. 552. Of. Kaufman v. Wiene, 169 Ill. 596. Judging from the lan- 
guage of previous Alabama cases, and the nature of modern practice, the 
fact that the claim was equitable would be no objection to its introduc- 
tion under the statutory interpleader, though there seems to be no con- 
clusive authority on the question. 

In this view of the case another question might arise. It has been 
repeatedly laid down as law in cases and text-books that a bailee, agent, 
tenant, or vendee cannot maintain a bill of interpleader against his bailor, 
principal, landlord, or vendor, and a third person claiming by independ- 
ent or paramount title. Just what is meant by independent title is not 
entirely clear. As the rule is sometimes stated it seems to be based on 
the notion of a confidential or personal relation between the stakeholder 
and one claimant, which forbids the stakeholder to question the original 
right of that claimant, although it allows him to interplead the latter and 
a third person who claims to have acquired such original right by assign- 
ment, attachment, or other method, since its origin. 3 Pomeroy, Eq. 
Jurisp., 2d ed., § 1327. The language of the courts which adopt ‘this 
view, however, is broader than most of the decisions require, and other 
cases apparently rest the rule on a less artificial foundation, namely, the 
requirement that both claimants shall demand not only the same thing, 
but by virtue of the same debt or duty. It is said, for example, that a 
bailee’s duty to his bailor and to a third person who claims the chattel 
merely as owner, are essentially different obligations. Crawshay v. 
Thornton, 2 Myl. & Cr. 1. This .gives the rule a logical basis, and 
explains most of the decisions ; but even in this form the rule introduces 
a needless restriction, which the framers of the English Common Law 
Procedure Act took pains to eliminate from the statutory interpleader, 
and apart from statute the soundness of the decision in Crawshay v. 
Thornton has been doubted both in England and irf this country. A/ten- 
borough v. London, etc., Co., L. R. 3 C. P. D. 450, 456, 458; Crane v. 
McDonald, 118 N. Y. 648, 656. The case has been generally followed, 
but often with reluctance, and a few decisions apparently reject its prin- 
ciple altogether. First Nat. Bank, etc., v. Bininger, 26 N. J. Eq. 345 ; 
Child v. Mann, L. R. 3 Eq. 806. But accepting the principle of Craw- 
shay v. Thornton as \aw, it would nevertheless follow that one who does 
not deny the validity of the obligation between the stakeholder and his 
principal or vendor, but attempts to secure to himself the benefit of that 
obligation on the theory of a constructive trust, claims, as against the stake- 
holder, by virtue of the same debt or duty, and not by independent title. 
A bill of interpleader has been allowed in suchacase. Goddard v. Leech, 
Wright (Ohio) 476. In another case of the same sort the rule as to 
paramount title seems to have been rested on the less satisfactory ground 
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of the obligations imposed by a confidential relation, and the bill was 
dismissed. Marvin v. Elwood, 11 Paige 365. The opposite result was 
reached in the same state in a similar case where the trust was not 
constructive but express. Richards v. Salter, 6 Johns. Ch. 445. If the 
rule in question rests on identity of obligation it would not exclude an 
interpleader in the principal case. If it rests on anything else it is arti- 
ficial, contradicted by a number of cases, and not likely to be generally 
followed. 

The most troublesome objection to an interpleader in the principal 
case remains to be considered : the objection that if Coleman’s claim was 
correct the vendee was a tort-feasor. It has been held in several cases 
that where one of the adverse claims is based on the commission of a 
tort by the stakeholder, the interpleader cannot be allowed. Shaw v. Cos- 
ter, 8 Paige 339; Hatfield v. McWhorter, 40 Ga. 269. The refusal to 
deliver a chattel to either of two claimants, simply on the ground of the 
conflicting claims, followed at once by proceedings to make the claimants 
interplead, though involving a technical conversion, is not of course 
within the rule. But beyond that no distinction is made between inten- 
tional and unintentional torts. It is obviously just to refuse to a wilful 
wrongdoer the protection of a bill of interpleader, but where the stake- 
holder has acted conscientiously throughout and in perfect good faith, 
and now asks only to be allowed to determine in the surest manner which 
claimant is entitled, the rule which denies him such relief on the ground 
of a technical tort seems altogether inequitable. Unfortunately, however, 
there seems to be no authority on the other side, and the Alabama court 
was amply justified in following the established rule. 


IMPOSSIBILITY OF PERFORMING CONTRACTS AS A DEFENCE. — Impossi- 
bility was originally regarded as in no case an excuse for the non-perform- 
ance of acontract. To this general rule three well-recognized exceptions 
have arisen. A defence is admitted where, without fault of either of the 
contracting parties, performance has been prevented by the destruction 
of the subject-matter of the contract, by a new law forbidding the act 
promised, or by the sickness or death,of one of the parties to a contract 
for personal services. Further exceptions the English and most of the 
American courts have not allowed. Ashmore v. Cox, [1899] 1 Q. B. 
436. The New York court, however, has of late been more liberal, and 
in a somewhat indefinite way has laid down the doctrine that impossi- 
bility is an excuse when caused by the non-continuance either of the sub- 
ject-matter of the contract or of the conditions essential to its perform- 
ance. Stewart v. Stone, 127 N. Y. 500; Dolan v. Rodgers, 149 N. Y. 489; 
Herter v. Mullen, 159 N.Y. 28. In line with this rule is a recent decision 
of the same court. Buffalo, etc., Land Co. v. Bellevue Land, ete., Co., 165 
N. Y. 247; 59 N. E. Rep. 5. On selling certain land to the plain- 
tiffs, the defendants contracted to build an electric railroad near by, on 
which they would run cars as often as every half hour, and they further 
agreed that in case this promise were broken, they would buy back the 
land. The plaintiffs requested that the defendants be compelled to ful- 
fill this last promise, they not having run cars according to agreement. 
The court held the defendants’ plea, that extraordinary snowstorms had 
compelled them to suspend operations for a time, was a good defence, on 
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the ground that evenif the contract was absolute in form, yet it contained 
an implied condition that, if performance were rendered impossible with- 
out the defendants’ fault, they should be relieved of liability. 

The exceptions to the general rule that impossibility of performance 
is not a defence have crept into the law, not as excuses, but under the 
cover of implied conditions. In other words, the courts have held that 
the parties impliedly agreed there should be no performance if such con- 
tingencies arose, and so, in truth, no breach of contract resulted. This 
cannot be regarded otherwise than as pure fiction. As a matter of fact 
all thought of impossibility of performance is usually absent from the 
minds of the contracting parties. The defence is an equitable one, and 
therefore, provided beneficial results follow, the courts would be justi- 
fied in holding that the implied condition relieves liability, not only where 
the subject-matter of the contract has been destroyed, but also where the 
means of performance have ceased to exist ; that is,in general terms, 
wherever performance is rendered impossible without fault of the pro- 
misor. Indeed, even if it is insisted that the condition must be one ac- 
tually intended, it seems more likely that the broader condition would be 
in the parties’ minds than the narrower one, limited to definite objects. 

It is usually to the interest of both parties that a contract be carried 
out. Where performance is prevented by an event, against the occurrence 
of which neither can reasonably be held to have warranted, both suffer a 
loss for which neither is responsible. In such circumstances it seems 
highly unjust to throw all the loss on the one whose performance may 
happen to have been interfered with. Much wiser would it be to excuse the 
breach of the express contract, and allow a recovery for benefits actually 
rendered in a quasi-contractual action. Had this latter remedy been 
earlier recognized, it is not improbable that the courts would, before this, 
have admitted impossibility generally as a defence. This result may now 
be reached, however, by the adoption of the rule suggested by the New 
York court, which seems not only a natural successor of the previously 
recognized exceptions, but likewise eminently just. 


THE RIGHT TO DISPOSE OF THE Bopy By WILL. — An interesting 
question of first impression arises in a recent California case as to whether 
or not one can make a valid testamentary disposition of his body. A 
testator living with the defendant at the time of his death left a will urging 
that the manner, time, and place of his burial should be according to the 
defendant’s wishes and directions. Under this clause the defendant 
claimed the right of burial, and the widow and daughter of the deceased 
brought suit to obtain possession of the body. In allowing a recovery 
the court decides that a corpse is in no sense property, that therefore it 
cannot be disposed of by will, and that the right of burial belongs, in the 
absence of statutory provision, to the next of kin. mos v. Snyder, 63 
Pac. Rep. 170 (Cal.). Though it has been held that a corpse is a species 
of property, Bogert v. Indianapolis, 13 Ind. 138, such a view, it would 
seem, is erroneous, and not in accordance with the great weight of author- 
ity. ox v. Gordon, 16 Phila. Rep. 185. One cannot be indicted for the 
larceny of a corpse, Rex v. Haynes, 2 East P. C. 652; nor can the body, 
as in olden days, be detained for the payment of debts. eg. v. Fox, L. R. 
2 Q. B. 246. But it is to be noted, though curiously enough it is not 
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even suggested in the principal case, that whether a corpse be regarded 
as property or not is immaterial to the point at issue. For when we con- 
sider that property in a body can only begin when the living becomes 
inanimate, it necessarily follows that property in one’s own body can 
never arise. It must be conceded, however, that a dead body is some- 
thing of which we can predicate a right of possession for the purposes of 
burial. Whether we call that right a guasi property right or not is a 
matter of terminology which does not concern us. The vital question 
remains, Can a testator by any possible testamentary act govern the 
vesting of that right? 

Even inthe absence of testamentary disposition there is some con- 
fusion in the law as to who has the right of burial. The principal case 
is perhaps in accordance with the general rule in this country, that it 
belongs to the next of kin. Wynkoop v. Wynkoop, 82 Am. Dec. 506 
(Pa.). Itis held in some jurisdictions, however, that the surviving widow 
or widower has the right. Hackett v. Hackett, 18 R. I. 155. 

Equity has also interfered in determining the right as between the 
widow and the next of kin. Snyder v. Snyder, 60 How. Pr. 368. The 
courts limit their decisions in regard to the right of burial, however, 
expressly to those cases where there is no testamentary provision, and 
the inference is that a testator may, if he sees fit, govern the vesting of 
this right. There are dicta, also, which seem to recognize such a power. 
O’ Donnell v. Slade, 123 Cal. 585; Pierce v. Swan Pt. Cemetery, 18 R. I. 
227. In the former case it is distinctly stated that an individual has a 
sufficient proprietary interest in his own body after death to make avalid 
and binding testamentary disposition of it, and in the latter it is said 
that such a doctrine has been recognized. In neither case, however, is 
the point involved. On the other hand,.in England, such a doctrine has 
been denied, where the court rested a decision on the ground that it was 
impossible by will or any other instrument to dispose of one’s body. 
Williams v. Williams, 20 Ch. D. 659. It would seem, then, though 
there are dicta to the contrary, that courts have never recognized nor 
given effect to such a testamentary disposition, and though perhaps it 
may appear that under some circumstances effect should be given to the 
wishes of the deceased, it is difficult to suggest on what principle this 
can be done. 


THE Necessity OF NoTIce TO A GUARANTOR. — A recent Massachu- 
setts decision presents an interesting and able discussion of the effect 
on a guarantor’s liability of a failure by the guarantee to give notice of 
the default of his principal. The guaranty in this case was of the pay- 
ment of rent by a lessee of the plaintiff. The guarantor received no 
notice of the lessee’s failure to pay till fourteen months after the default 
occurred, and in consequence of the delay was in a worse position. Nev- 
ertheless he was held on his guaranty. Welchv. Walsh, 59 N. E. Rep. 440 
(Mass). The decision goes on the ground that the guarantor, having un- 
dertaken to have a certain thing done at a certain time, is bound to see 
it done, and the lessor is under no duty to notify him of default. This 
reasoning seems sound. ogers v. Burr, 97 Ga. 10. It is commonly 
held that notice is not necessary to charge a guarantor if he has suffered 
no detriment. Reynolds v. Douglas, 12 Pet. 497. But it is often said 
that the guarantor would be discharged to the extent of any loss which he 
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would suffer from not having had notice. Bankv. Drake, 79 N. W. Rep. 
121. ‘The cases in which this statement is made, however, are almost uni- 
versally cases of continuing guaranties. Nevertheless, in Massachusetts, 
it is clearly settled that lack of notice of default to a guarantor of a pro- 
missory note discharges him to the amount of the resulting injury. Bank 
v. Haynes, 25 Mass. 423. Such, also, seems to have been the early 
English law. Philips v. Astling, 2 Taunt. 206. See, also, Ziffany v. 
Willis, 30 Hun 266. 

As to the cases of continuing guaranties, there may well be a different 
rule. For in such cases the time when the liability accrues is uncertain, 
and often peculiarly within the knowledge of the person receiving the 
guaranty. The subject-matter, also, is not one definite act. On the 
other hand, in the principal case, the guarantor could be in no doubt as 
to when, if at all, his liability accrued, nor for what he was liable. If the 
tenant does not pay at a settled time, the guarantor is bound, whereas, in 
the case of a continuing guaranty, it is impossible for him to tell when a 
default may occur. The argument from analogy, therefore, is weakened. 
Moreover, the few authorities found directly in point, aside from the 
promissory note cases cited, appear to be in accord with the principal 
decision. Heyman v. Dooley, 737 Md. 162; Hungerford v. O’Brien, 37 
Minn. 306 ; Ames, Cas. Suretyship, 239. If notice is desired as a matter 
of business convenience, it may always be stipulated for in the contract, 
and in the absence of any such stipulation, the result reached in the prin- 
cipal case seems sound. 


JurispicTion IN Divorce PROocEEDINGS.— The judgment in divorce 
proceedings operates directly upon the status of the parties, and thus it 
is everywhere recognized that jurisdiction in such proceedings belongs 
only to the state where the parties are domiciled. Sewad// v. Sewall, 122 
Mass. 156. In general, from the nature of the marriage relation, the 
domicil of a married woman follows that of her husband. Sarder v. 
Barber, 21 How. 582. For purposes of divorce, however, an exception 
has been made, the wife being allowed to sue for separation at the domicil 
of the marriage, even though her offending husband had acquire’ a new 
domicil. Harteau v. Harteau, 14 Pick. 181. It would seen: * this 
exception, however, required no further extension in order tv its 
object of protecting the wife against the injustice of being compellec 
follow a husband to every new domicil in order to obtain her freedom. 
Yet nearly everywhere in this country she is allowed to acquire a new 
and separate domicil for the purpose of instituting divorce proceedings, 
though for that purpose only. Hunt v. Hunt, 72 N. Y.217. This doc- 
trine has given rise to certain difficulties, not always satisfactorily treated 
by the courts, which are well illustrated by a recent New York decision. 
A wife left her husband who was domiciled in New York, and went to 
Oklahoma for the purpose of obtaining a divorce. On obtaining this 
she remarried and returned. Subsequently, on suit for divorce by the 
original husband in New York, it was held that this foreign divorce 
was invalid and no defence to this suit. Winston v. Winston, 165 
N. Y. 553. 

The decision follows the settled New York rule that a judgment of 
divorce against a non-appearing, non-resident defendant has no effect 
upon the latter’s status, since it is granted without personal service. Yet 
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if there is jurisdiction over the plaintiff, as must be the case if she has 
acquired a domicil, the decree will be effective as to her status, and con- 
sequently under this rule the husband is married but the wife is not. 
People v. Baker, 76 N. Y. 78. See Dunham v. Dunham, 162 Ill. 589, 
606. The difficulty of service on which this New York doctrine is based 
is, however, purely imaginary, and the Supreme Court has very recently 
quite properly overruled this doctrine so far as it concerns the states of 
this country, on the ground that it does not give full faith and credit to 
the decrees of another state. Atherton v. Atherton, U. S. Sup. Ct.; de- 
cided April 15, 1901. Jurisdiction for divorce is more properly not per- 
sonal, but guasi in rem, and therefore no personal service is required, but 
only the best possible practical notification to the defendant of the pen- 
dency of the suit. Doughty v. Doughty, 27 N. J. Eq. 315; Minot, Con- 
flict of Laws, §§ 87, 94. This follows from the source of the jurisdic- 
tion and the nature of the subject-matter. For, since domicil of the 
plaintiff gives jurisdiction over her status, if the decree is to have any 
effect at all, it must likewise operate upon that of the defendant, as the 
status is a correlative one and cannot exist except there be two parties 
to it. But this personal element of the proceedings cannot be entirely 
disregarded, and thus it is only requisite that the defendant be given a 
reasonable chance to come in and defend the suit. If this is done, the 
decree is valid and entirely dissolves the marriage. 

The invalidity of the decree in the above case, however, may be readily 
supported upon another ground, not adequately noticed by the court. .It 
appears that no domicil was ever obtained in Oklahoma by the wife, and 
thus on this ground the decree was clearly void as to all parties. No 
domicil can ever be acquired by a person going to another state merely 
with the intention of obtaining a divorce and then returning, for there 
cannot be found in such cases the requisite Jona fide intention to make a 
permanent change of home. ennison v. Hapgood, 10 Pick. 77, 98. It 
makes no difference that the statutes of the state provide for granting 
of divorces upon a residence within the state of a fixed number of days. 
That can give no jurisdiction which another state ought to recognize. 
Divorces granted in all such states except to parties bona fide domiciled 
therein are utterly void, and should be fearlessly treated so everywhere, 
Bell v. Bell, U. S. Sup. Ct.; decided April 15, tg01. Such action would 
have a wholesome effect upon the all too loose divorce conditions exist- 
ing in this country to-day. 


CONTROVERSIES BETWEEN STATES. — When the Constitution was first 
adopted, the individual states comprising the Union gave up many 
rights usually enjoyed by independent states, as, for example, the right to 
make treaties or to declare war. In view of this, the Constitution gave 
the United States Supreme Court jurisdiction in all suits to which a state 
should be a party, and thus virtually put the states on the same footing 
as private corporations in regard to the right to sue or be sued. But 
under this clause suits were brought against states by private individuals, 
and as this was thought to infringe upon their rights as sovereign states, 
the Eleventh Amendment was passed taking away from the United States 
courts their jurisdiction in such cases. This amendment has, however, 
introduced an interesting question as to what may constitute the subject- 
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matter of suits between states. Questions of boundaries have formed the 
most common disputes before the United States courts. Rhode /sland v. 
Massachusetts, 12 Pet. 657. It has been held, however, that no private 
citizen can use the name of his state to enforce a private claim against 
another state. Vew Hampshire v. Louisiana, 108 U. S. 76. 

In this connection a recent decision by the Supreme Court is of inter- 
est. The State of Missouri, fearing that the operation of a drainage canal 
built by the State of Illinois would be injurious to the inhabitants of Mis- 
souri, filed a bill before the Supreme Court to enjoin such a use of the 
canal. The State of Illinois demurred, claiming that the State of Mis- 
souri was only nominally a party, and as the real parties plaintiff were the 
riparian proprietors on the Mississippi River, the action was contrary 
to the Eleventh Amendment. The court held, however, that it was an 
injury to the state as such, and overruled the demurrer. A/issouri v. 
MMinois, 21 Sup. Ct. Rep. 331. 

In view of the fact that the Mississippi River is a navigable stream, 
the decision seems clearly right. The bed of the stream is owned by the 
state, and is held for the benefit of the public generally. But as in the 
case of a park or a highway, the state is the legal owner of the fee. 
When, therefore, an act is done which diminishes the value of the river, 
the state is directly injured as a state, and it is the proper plaintiff in an 
action to abate the nuisance. The nuisance here is such that, if done 
within the state by a private citizen, the attorney-general would be the 
proper official to proceed in behalf of the state. This fact suggests a sat- 
isfactory standard of judging where to draw the line. Whenever the act 
is one which, done by a private citizen, calls for the interference of the 
attorney-general, then such an act, done by a state, may be the basis of an 
interstate dispute sufficient to give the federal courts jurisdiction. This 
test would doubtless be good as far as property rights of a state or rights 
as sovereign are infringed. It may, however, be objected that the 
people as such are sometimes injured when the state as a state is not 
affected, and that in such cases the attorney-general proceeds in behalf 
of the public generally. As, for instance, where a public corporation, 
acting in excess of its chartered powers, gains such a monopoly in trade 
as to threaten the public interests. Attorney-General v. Great Northern 
R. R., 1 Drewry & Smale, 154. A careful examination of the attorney- 
general’s authority, however, shows that in such cases, he does not di- 
rectly represent the public, but acts as agent of the sovereign, who, as 
parens patria, is the proper one to guard such interests. Although the 
action is in the name of the attorney-general, the state in reality is the 
interested party. ¥ackson v. Phillips, 14 Allen, 539. ‘This being so, the 
rule suggested seems both safe and practicable. 


Ricuts 1n Pustic Ponps. — Although comparatively little has as yet 
been written about the law of ponds, the decisions are hopelessly con- 
fused. This is largely due to the fact that, while the tests applied in the 
law of watercourses are too narrow to be applied to ponds, the courts 
have tried to carry them over. As an instance of this confusion, in Eng- 
land, it is held that the public have no rights whatever in ponds, while, 
on the other hand, in Massachusetts, it is said that all large ponds be- 
long to the public, and. littoral owners have no property rights in them 
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Bristow v. Cormican, 3 App. Cases, 641 ; Wattuppa Co. v. Fall River, 147 
Mass. 548. Both these positions, however, are extreme, and neither 
represents the prevailing American doctrine. It may be doubted whether 
it is safe to say that there is a common doctrine, because in each juris- 
diction the development is in some respects peculiar. But as far as large 
navigable ponds are concerned, almost all agree that the public have 
many rights in them similar to those they enjoy in navigable rivers. 
Gould on Waters, 3d ed., § 82. Some interesting questions concerning 
these rights of littoral owners and the public were raised in a recent 
Minnesota case. The defendant, for commercial purposes, cut a large 
amount of ice ; as a result the natural level of a public pond was lowered, 
causing substantial damage to the littoral owners. The court held that 
while the public had a right to cut ice on public ponds, yet this right 
was in each instance personal, and to take so large an amount for the 
purposes of sale was an unreasonable exercise of the right. Sanborn v. 
People’s Ice Co., 84 N. W. Rep. 641. 

The right of a littoral owner was of course involved, and the decision 
of the court that he has special property rights seems commendable and 
timely. In dealing with rights which are peculiarly public, such as the 
right to fish or to navigate, it is often said that a.shore owner on a pond 
has no greater right than any other member of the public. Brastow v. 
Rockport Ice Co., 77 Me. too. In each actual case the statement is 
doubtless true, but its form is too broad and sweeping. There are of 
course fewer opportunities to injure a shore owner on a pond than on a 
river, and the incidents of such ownership are less valuable in the case 
of a pond. But there are certain well-defined incidents of littoral owner- 
ship on a pond which it is only just to allow the proprietor to hold as 
property. Such incidents are the rights of access, to accretion, and to 
have the water remain in its natural state subject only to reasonable use 
by others; and as far as these are concerned there is no reason why the 
law should not treat the littoral as well as it does the more fortunate 
river-bank owner. 3 HARVARD Law REVIEW, I. 

The distinction which the court makes between a taking for personal 
use and for commercial purposes may, however, well be doubted. This 
right to cut ice is public, and is very similar to the right to fish ; in fact, 
it is only another application of the common right to the beneficial use 
of the pond. Doubtless no one would contend that the right to take fish 
from public waters is personal, and it is hard to distinguish between that 
and the right to cut ice. Moreover, no authority for the distinction has 
been found. But it has often been held that there are limits to this 
public right. Water cannot be taken from a pond by artificial means so 
as to injure a riparian owner on an outlet stream. Concord Mfg. Co. v. 
Robertson, 66 N. H. 1. But no satisfactory test has been given to deter- 
mine what is a reasonable use. If it were a case of taking water from a 
navigable stream by a member of the public, doubtless he would be 
restricted to the same amount as is allowed a riparian owner for other 
than domestic uses ; that is, to such an amount as shall not perceptibly 
diminish the flow. Drawing an analogy from this, it is suggested that it 
might be well to limit the public to such a use as shall not injure or 
diminish the pond as a pond, and that any use resulting in perceptible 
diminution is both unreasonable and unlawful. 
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ASSIGNMENT OF LiENs. — Common law liens depend for their validity 
on the detention of goods solely as security for the payment of the lien- 
holder’s claim. By an unauthorized sale or pledge of the goods, by a vol- 
untary delivery to the true owner, or by a wrongful claim of title, they are 
regarded as dealt with for a purpose inconsistent with this sole right, and 
the lien is destroyed. Since, then, the goods may be held only for the 
payment of a personal claim, it follows that a lien is a merely personal 
right, and therefore not assignable so as to vest a legal right to the lien 
in the assignee. A recent case holds that any attempted assignment for 
the benefit of another is not only invalid, but destroys the lien. G/ascock 
v. Lemp, 59 N. E. Rep. 342 (Ind.). A livery stable keeper, having a lien 
on a horse for the payment of his board, assigned the claim, together 
with the horse as security therefor, to the defendant. The owner re- 
plevied the horse, and the court held that the purported assignment 
constituted no defence, as it destroyed the lien. ‘The decision is in 
accord with the few cases in point. Ruggles v. Walker, 34 Vt. 468. It 
is difficult to see on what legal principle the lien can be held destroyed 
by such a transaction. The assignment of the chose in action gives the 
assignee, in contemplation of law, merely a right to sue on the claim in 
his assignor’s name. Even though by statute the assignee may prosecute 
the suit in his own name, the change is one of procedure merely, and the 
chose in action is still legally held by the assignor. Therefore, when a 
chose in action is assigned, together with goods on which a lien exists for 
its protection, whatever may be the rights to the custody of the goods as 
between assignor and assignee, the latter must be considered as detaining 
them from the owner solely for the protection of his assignor’s legal right 
to the chose in action. In a suit by the owner of the goods against the 
assignee for their detention, such as in the principal case, there should 
be the same defence as is accorded any lienholder’s bailee, for both 
may truly say that the goods have never been treated otherwise than as 
security for the original lienholder’s claim. 

A further question is suggested, namely, whether the assignee would be 
entitled to hold the goods as against his assignor. Clearly the parties 
impliedly agreed that the assignee should have exclusive right to posses- 
sion until the lien debt was satisfied. As any retaking would, therefore, 
constitute a breach of the contract under which the custody of the goods 
was transferred, the assignee ought to be allowed to assert his rights to 
possession, like any bailee entitled to possession for a period of time. 
Such a dealing with the goods, as before stated, would not destroy the 
lien, because it would be entirely consistent with a detention solely as 
security for the chose in action. Thus to an action for the goods by the 
owner, the assignee could interpose the lien as a defence, to an action by 
the assignor, his contract right to possession. In accord with this view 
are several dicta. Pugh v. Bigler, 62 Pa. 242; Buckner v. McIlroy, 31 
Ark. 631. To call such a transaction an assignment of a lien is strictly 
inaccurate, since the lien, being legally unassignable, would still exist in 
the assignor. The right to the actual custody of the goods alone would 
be transferred, yet as the results of an actual legal assignment would 
thus be practically attained, and as the phrase is similarly used in connec- 
tion with choses in action, it will serve the present purpose. 

Ever since the first recognition of liens in the time of Edward IV., then 
known as rights to detain, their effect has been regarded as beneficial. 
By the recognition of custom, by equity, and by statute, the common law 
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rights, or rights analogous, have been widely extended. Such an assign- 
ment of liens as is suggested seems merely to give proper effect to such 
rights. It can make no difference to the owner of the goods to whom he 
must pay his indebtedness, and whether the goods are in the hands of 
an assignee or a bailee, he can still hold the original lienholder respon- 
sible for their safety. On the other hand, it may be of the utmost impor- 
tance to the lienholder that, by an assignment which gives his assignee 
all the rights he himself possesses, he can at once raise funds on a just 
debt. Under these circumstances, since no distortion of legal principles 
nor perversion of policy is involved, such assignments of liens ought to 
be recognized. 


RECENT CASES. 


AGENCY — DAMAGES — PUNITIVE DAMAGES FOR AGENT’S ToRT.— The plaintiff 
came to the defendant’s place of business with a wagon load of goods to sell. The 
defendant’s servant ordered him to leave the premises, and on his refusal, struck him 
in an unjustifiable manner. é/d, that in an action against the master, punitive dam- 
ages were properly awarded. Boyer v. Coxen, 48 Atl. Rep. 161 (Md.). 

The doctrine of punitive damages is opposed to sound legal principle, but is never- 
theless supported by the weight of authority. See 2 GREENL. Ev., 16th ed., § 253, n. 2. 
The object of such an award is to punish the defendant and thus protect society against 
wanton violations of personal rights and social order ; therefore, some wilful or malicious 
wrongdoing by the defendant is generally held necessary. Volts v. Blackmar, 64 N. Y. 
440. The express authorization of the servant’s tort by the master, and perhaps the 
employment of a palpably unfit man, may be regarded as making him sufficiently cul- 
pable; otherwise however punitive damages should not be awarded against him. 
Burns v. Campbell, 71 Ala. 271, 292. The principal case rests upon the theory that 
all the servant’s acts within the scope of his employment are, in the contemplation of 
the law, the acts of the master. Punitive damages however are given, not as com- 
pensation for the injury resulting from the act, but as punishment for the evil motive, 
and of that the principal here is innocent. Accordingly, even if we accept the doc- 
trine of punitive damages, the principal decision seems unjustifiable. Grund v. Van 
Vieck, 69 Ill. 478; Haines v. Schultz, 50 N. J. Law, 481. 


AGENCY — IMPLIED WARRANTY OF AUTHORITY— FORGED POWER OF ATTOR- 
NEY. — A stockbroker, acting in good faith under a forged power of attorney purporting 
to be signed by one Oliver, effected a transfer of stock standing in the Bank of Eng- 
land in Oliver’s name. The bank, having made good the loss to Oliver, sued the stock- 
broker, e/d, that the stockbroker is liable on an implied warranty of authority, even 
though the bank had equally good means of knowing of the forgery. O/iver v. Bank 
of England, 17 T. L. R. 286. 

This decision is of importance to the business world, and is interesting in its appli- 
cation of the well-known doctrine of Collen v. Wright,8 E. & B. 647. Theoretically it 
would seem that the action should be in tort, there being no contract. As there is 
no such action for innocent misrepresentation however, courts have implied a warranty 
of authority. Firbank’s Executors v. Humphreys, 18 Q. B. D. 54. This doctrine, 
though generally acknowledged, has been modified where the agent makes a full dis- 
closure of the facts concerning his authority. Z#//y v. Smales, [1892] 1 Q. B. 456; 
Newman v. Sylvester, 42 Ind. 106. The principal case, it would seem, does not come 
within this exception. On similar facts the doctrine of implied warranty has been 
held to apply. oston, etc. R. R. v. Richardson, 135 Mass. 473. Though such an 
application extends the doctrine of Collen v. Wright, supra, to cases where one not in 
reality an agent purports to act as such, it would seem to be correct. The rule which 
the principal case establishes is practical and in accordance with sound business prin- 
ciples, though in fact it is but a veiled exception to a settled principle in the law of 
torts. Farmers’ Coip. Trust Co. v. Floyd, 47 Oh. St. 525. 
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BANKRUPTCY — NOTES— PROOF AGAINST MAKER AND. INDORSER.— The Bank- 
ruptcy Act of 1898, § 65 c, provides that where a claim is proved and allowed after a 
dividend has been declared, it shall not affect such dividend, but if Sufficient remains 
after the payment of the latter, the creditor shall receive an equal dividend before 
other creditors are paid further. The maker and indorser of a note were both bank- 
tupt. The holder had proved against the estate of the maker after a dividend had 
been declared. e/d, that he may prove against the estate of the indorser for the full 
amount of the note. Jn re Swift, 106 Fed. Rep. 65 (Dist. Ct., Mass.). 

Where the maker and indorser of a note are both bankrupt the holder may prove 
against both for the full amount. /n re Meyer,78 Wis.615. But where, before prov- 
ing against the indorser’s estate, he has proved against the maker’s, and a dividend in 
his favor has been paid or declared, his proof against the indorser’s estate must be 
reduced by so much. Sohier v. Loring, 6 Cush. 537. The present case decides cor- 
rectly that the creditor’s right to a preference in future dividends is not equivalent to 
a dividend declared in his favor, since it is uncertain how much, if anything, he will 
receive from the maker’s estate. A right that is for any reason uncertain will not 
operate to reduce hisclaim. /n re Hicks, Fed. Cas. No. 6456. 


CARRIERS — CONNECTING CARRIERS — PossEssION. — Before a train reached its 
destination an express company’s agent took a baggage-check from a passenger, en- 
tered the baggage-car, as was his custom, and tied the check to the passenger’s trunk. 
Between that time and its delivery by the express company, the trunk was robbed. 
ffeld, that the express company is liable to the passenger for the loss. Springer v. 
Westcott, 166 N. Y.117; 59 N. E. Rep. 693. 

The lower court went on the principle that the last of a series of connecting car- 
riers must rebut a presumption that goods were received by him as delivered to the 
first carrier. Moore v. NV. Y., etc., R. R. Co. 173 Mass. 335. This doctrine is believed 
to be unsound. Marquette, etc., R. R. Co. v. Kirkwood, 45 Mich. 51. However it is 
law in several jurisdictions, of which New York has been supposed to be one. Smith 
v. WV. Y., etc., R. R. Co., 41 N. Y.620. The present case seems within this rule. But 
the upper court rested its decision upon another ground, holding the express company 
liable from the moment its agent attached the check, seemingly on the principle that 
a common carrier becomes liable as such on taking possession, at a point off his 
route, of goods consigned to a place thereon. Zvansville, etc., R. R. Co. v. Andros- 


coggin Mills, 22 Wall. 594. An ordinary express messenger undoubtedly has posses- 
sion of parcels in an express car. Buckland v. Adams Ex. Co.,97 Mass.124. But 
the facts of the principal case are entirely different and show no possession by the 
agent at the time in question. The position taken seems therefore untenable. The 
case is interesting as showing a disposition not to follow Smith v. R. R. Co., supra. 


CoNnFLICT OF LAwWS— DIVORCE — JURISDICTION. — The defendant obtained in 
Oklahoma a divorce from her husband, a resident of New York, and subsequently 
remarried and returned to New York. Later the first husband sued for divorce in New 
York. Held, that this foreign divorce is invalid and no defence to the present suit. 
Winston v. Winston, 165 N. Y. 553; 59 N. E. Rep. 273. See NOTEs, p. 66. 


CONSTITUTIONAL LAW — JURISDICTION — CONTROVERSY BETWEEN STATES. — 
The State of Missouri sought to restrain the State of Illinois from operating a sew- 
erage system to the detriment of the inhabitants of the plaintiff state. /7e/d, that the 
State of Missouri is a proper party plaintiff, so as to give the United States Supreme 
Court original jurisdiction. Missouri v. /linois, 21 Sup. Ct. Rep. 331. See NorEs, p. 67. 


ConTRACTS — ExcusE — ImpossIBILITY. — The defendants contracted to run cars 
on their electric road as often as once every half hour. A series of unusually severe 
snowstorms obliged them to suspend operations for a time. //e/d, that there was an 
implied condition relieving the defendants from liability when, without their fault, per- 
formance was rendered impossible. Suffalo, etc., Co. v. Bellevue, etc., Co. 165 N. Y. 
247; 59 N. E. Rep. 5. See NoTEs, p. 63. 


CONTRACTS — MISTAKE OF LAW — UNCONSTITUTIONAL STATUTE. — A contract 
with a city contained, in accordance with the requirements of a statute, a stipulation 
that, if the contractor should fail to pay his workmen the prevailing rate of wages in 
the locality, the contract should be void. He did not comply with thestipulation. e/d, 
that, the statute being unconstitutional, he is entitled to the contract price. People ex 
rel. Rodgers v. Coler, 166 N. Y.1; 59 N. E. Rep. 716. 
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Since it can hardly be denied that the parties, apart from statute, could make such 
a contract if they chose, it is difficult to see what difference it can make that they did 
it in obedience to a void statute. It cannot be said that a contract deliberately en- 
tered into lacks mutual consent simply because the parties supposed that they could 
not legally have made it on differentterms. Even had it been shown that neither party 
would have allowed the stipulation to be inserted but for the belief that the statute 
was binding, this would have been at most an error of law, against which it is gener- 
ally held that there is no relief in law or equity. 3 WILLISTON’s PARS. CONT. 353. 
Moreover, had it been a mistake of fact it could have been corrected only in equity, 
and even that would have been a doubtful question. Stoddard v. Hart, 23 N. Y. 556. 
It is to be noted that the supposed necessity of inserting the stipulation must have 
made all the bids higher. The decision is therefore incorrect, and seems to rest on 
no authority. 


CONTRACTS — MORAL CONSIDERATION — PROMISE TO PERFORM VOID CONTRACT. 
— The plaintiff was induced by the defendant’s promise of indemnity against loss to 
become surety for the defendant’s husband. The promise was void on account of the 
disability of coverture. He/d, that a subsequent promise made after the disability 
was removed, was void for lack of consideration. Holloway’s Assignee v. Rudy, 60 
S. W. Rep. 650 (Ky.). 

The doctrine that an antecedent moral obligation is sufficient consideration to ren- 
der a promise binding, was a creation of Lord Mansfield’s. Just what moral obliga- 
tion would be sufficient was never defined by him. That he meant to carry the doc- 
trine beyond the familiar cases of infancy, bankruptcy, and the Statute of Limitations, 
which he used by way of illustration, is clearly shown by two of his later decisions. 
Atkins v. Hill, Cowp. 284 (1775); Hawkes v. Saunders, Cowp. 289 (1775). Although 
this new principle of Lord Mansfield’s was viewed with disfavor, yet that it did find a 
place in the law for some time seems clear from two decisions, where a promise to per- 
form a preceding void contract was held to be binding. Barnes v. Hedley, 2 Taun. 
184 (1809); Lee v. Muggeridge, 5 Taun. 36 (1813). Thedoctrine has received no coun- 
tenance in England since its repudiation in Zastwood v. Kenyon, 11 A. & E. 438 (1840). 
In this country it is now generally discredited, and the principal case is in accord with 
the weight of authority. Zza// v. King, 93 Ala. 470; Austin v. Davis, 128 Ind. 472. 
A contrary view, however, still finds some support. Hemphill v. McClimans, 24 Pa. St. 
367; Bentley v. Lamd, 112 Pa. St. 480. By the Georgia Code a strong moral considera- 
tion is valid. Ga. Code (1895), § 3658. 


CONTRACTS — SERVICES — DISCHARGE FOR CAUSE. — On acontract for one year’s 
service at a yearly salary, the plaintiff was discharged for neglect of duty. He/d, that. 
he could recover on the contract the proportional amount of his salary, diminished by 
the amount of legal damage caused by his wrongful act. Hildebrand v. American 
Fine-Art Co., 85 N. W. Rep. 268 (Wis.). 

The plaintiff should not have recovered on the contract, because of his own breach ; 
for in every contract of service a promise by theservant that he will perform his duty 
faithfully is implied. Woop, Mas. & S. § 83. It is that breach which justifies the 
employer in refusing to go on with the contract. When the contract is divisible, the 
servant may recover wages for the work done, since the consideration for the promise 
to pay pro rata has been received. Taylor v. Laird, 1H. & N. 266. Cf LANG. Sum. 
ConT. 137, 166. When, however, there is but one promise to pay a fixed amount, 
that cannot be apportioned, and if the service has not been completed, there is an essen- 
tial breach, and should be no recovery on the contract. Zurner v. Robinson, 5 B. & 
Ad. 789. The nature of the plaintiff’s right here seems to be guasz-contractual, and his 
recovery if any should be on a guantum meruit, but this is not generally allowed where 
the plaintiff’s breach is wilful. 12 HARV. LAW REv. 284. The opposite view seems 
the better one. Britton v. Turner, 6 N. H. 481. The principal case reaches practi- 
cally the same just result, but in allowing recovery on the contract, seems erroneous 
on principle, though supported by the weight of American authority in parallel cases. 
Byrd v. Boyd, 4 McCord, 246. 


Equity — INTERPLEADER — TORT-FEASOR — IDENTITY OF CLAIM. — The plain- 
tiff sued for the contract price of lumber sold and delivered to the defendant. One 
C claimed that the plaintiff had converted the lumber from him, and that he was enti- 
tled to receive the contract price from the defendant, who was allowed, under a stat- 
ute, to pay the money into court and substitute C in his place as defendant. eld, 
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that this statutory interpleader is governed by the same rules as a bill of interpleader, 
that the original defendant could not have maintained such a bill, and that the plain- 
tiff is therefore entitled to the money paid into court. Coleman v. Chambers, 29 So. 
Rep. 58 (Ala.). See NorEs, p. 61. 


EVIDENCE — BURDEN OF PROOF — FACTS PECULIARLY WITHIN THE KNOWLEDGE 
OF THE DEFENDANT. — The plaintiff, while a passenger on the defendant’s train, was 
injured by a red-hot cinder from the engine. /e/d, that when these facts are shown, 
the burden of proof on the question of negligence falls upon the defendant. Zexas, 
etc., R. R. Co. v. Jumper, 60 S. W. Rep. 797 (Tex., Civ. App.). 

If by burden of proof is meant the duty of establishing freedom from negligence 
upon all the evidence, the case is clearly wrong, since proof of the defendant’s negli- 
gence is an essential part of the plaintiff’s case. Caldwell v. New Jersey, etc., Co. 47 
N.Y. 282. But if, as is probable, the court means that the duty is cast upon the 
defendant of producing evidence, in the absence of which there is a presumption in the 
plaintiff’s favor, the case is in accord with the weight of authority. Spaulding v. Chi- 
cago, etc., Ry. Co., 30 Wis. 110. The underlying principle of these cases is well estab- 
lished, namely, that when facts are peculiarly within the knowledge of one of the parties, . 
the duty of going forward with evidence in respect to such facts lies on that party. 
THAYER, PREL. TREAT. Ev. 359; Aing v. Burdett, 4 B. & Ald. 140. The application 
to this class of cases seems sound. The plaintiff is practically without means of 
acquiring information as to the equipment of the company’s engines, while the com- 
pany is in possession of all the facts. There are however numerous decisions where 
the principle is not applied. Pittsburg, etc.. R. R. Co. v. Hixon, 110 Ind. 225. 


EVIDENCE — COLLATERAL MATTER — COMPLICATION OF THE IssuE.— In an 
action by an abutting owner to recover for injuries to his property by the operation 
of a railroad, the plaintiff, in order to prove damage both by actual depreciation in 
value and by loss of the increase in value which would have occurred but for the pre- 
sence of the railroad, offered expert testimony as to the general course of values in 
other property in the neighborhood. e/d, that the evidence is admissible. Levin 
v. Mew York, etc., Ry. Co., 165 N. Y. 572; 59 N. E. Rep. 261. 

The case raises the question as to how far evidence of collateral or extrinsic matter 
is admissible in proof of the fact in issue. The general principle applicable to such 
cases is that if the evidence is remote or conjectural, or unnecessarily complicates the 
issue, it will be excluded though logically probative. The question is one of common 
sense merely, the test being whether the practical objection that the evidence confuses 
or prejudices the jury is of sufficient weight to offset its logical value. THAYER, PRE- 
LIM. TREAT. Ev. 516-518. Thus in each case the decision lies ay within the 
sound discretion of the court, and opposite results may often be reached though the 
same rule of law is applied. Paine v. Boston, 4 Allen, 168; Petition of Thompson, 127 
N. Y. 463. The method of proof adopted in the principal case, though somewhat ob- 
jectionable as raising collateral issues, is simple, logical, and indeed often necessary. 
Upon another view of the case the evidence might have been admitted as a statement 
by an expert of the reasons for his opinion. Barber v. Merriam, 11 Allen, 322. 


EvIDENCE — CRIMINAL TRIAL — TESTIMONY AT FORMER TRIAL. — He/d, that the 
prisoner was not entitled to introduce testimony given at his former trial by a wit- 
ness since deceased. Montgomery v. Commonwealth, 37 S. E. Rep. 841 (Va.). 

This decision follows the dictum in Finnv. Commonwealth, 5 Rand. 708, that in ~ 
criminal actions the testimony given at a former trial by a witness since deceased can- 
not be introduced. This seems to be lawin but two other jurisdictions. Uwnited 
States v. Sterland, Fed. Cas. No. 16387 (1858); Cline v. State, 36 Tex. Cr. App. 320 
(1896). The Texas case, in which the evidence was offered by the prosecution, was 
decided on the ground that the admission of such testimony violates the constitutional 
provision that the prisoner shall have the right to confront the witnesses against him. 
It is, however, generally held that this provision is only an affirmance of the common law 
right of the accused that all testimony shall be delivered in his presence in open court, 
and is subject to the same exceptions and limitations, imposed by the necessities of 
the case. State v. McO’Blenis, 24 Mo. 402; 1 GREEN. Ev., 16th ed., §163 f. More- 
over the constitutional provision, even under the Texas interpretation, does not seem to 
apply in terms to the case where the accused seeks to prove the testimony of witnesses 
in his favor, and even if it were applicable in terms, as it exists solely for the protec- 
tion of the accused, it is difficult to see what right the prosecution would have to ob- 
ject to its waiver by him. 
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EviIDENCE — DyING DECLARATIONS — INCORPORATION OF WRITTEN STATE- 
MENT. — The declarations of the deceased, made in her last sickness, but before she 
had given up hope, were reduced to writing. Later, after she had lost hope, she 
declared that the written statement was correct. e/d, that the writing was pro- 
perly admitted as her dying declaration. Wilson v. Commonwealth, 60 S. W. Rep. 
400 (Ky.). 

The y dmissibility of dying declarations was formerly supported on the theory that 
the circumstance of impending death is of as great solemnity as an oath. Wood- 
cock’s Case,1 Leach,C. C. 500. But the lack of an oath is not the only objec- 
tion to such testimony, since its admission is inconsistent with the defendant’s rights 
of cross-examination and of being confronted by his accusers. Marshall v. Chicago, 
etc., Ry. Co., 48 Ill. 475. In spite of these weighty objections, however, this exception 
to the hearsay ruleis properly held to be justified by the obvious necessity of the case. 
Railing v. Commonwealth, 110 Pa. St. 100. The declarations may be either written or 
oral. Rex v. Reason, 1 Strange, 499. An oral repetition zz extremis of a previous 
statement would therefore clearly be admissible, and the corroboration in the principal 
case may be regarded as practically a restatement and adoption of the former declara- 
tion. Under similar circumstances, the admission of the writing has been so justified. 
State v. McEvoy, 9 S.C. 208. This reasoning seems sound and amply sufficient to 
support the decision. 


EvIDENCE — Res GrestTa— NUISANCE. — The plaintiff filed a bill to enjoin the 
defendant from storing cheese on his premises adjoining those of the plaintiff. Testi- 
mony of the plaintiff’s janitor that the plaintiff’s tenants had left, and had alleged the 
smell of the cheese as the reason for their departure, was rejected, and the injunction 
was refused. The plaintiff excepted to this ruling zxter alia. Held, without mention- 
ing the question of evidence, that the exceptions must be overruled. Smith v. Craw- 
ford, 56 N. Y. App. Div. 136. 

Since no special damages were alleged in the complaint the fact of the tenants’ 
leaving could be important only when explained by what the tenants said, since other- 
wise it could afford no sufficient inference as to the existence of an offensive smell. 
Therefore it should not be admitted in evidence. Lewis v.’Smith, 107 Mass. 334. 
On the other hand, what the tenants said to the janitor, being reported by him, is 
hearsay and by itself inadmissible. Stapy/ton v. Clough, 2 E. & B. 933. In order to 
admit a declaration otherwise incompetent, as part of the ves gesta, that is, as being 
part of or explaining an act, the act must be admissible alone. Wright v. Tatham, 
4 Bing. N. C. 489, 498. Here therefore the act cannot make the declarations compe- 
tent evidence, and consequently the janitor’s testimony was properly excluded. Gres- 
ham Hotel Co. v. Manning, 1 Ir. Rep. C. L. 125. 


EVIDENCE — TESTIMONY AT FORMER TRIAL— TEST OF ADMISSIBILITY. — The 
plaintiff in a civil action sought to introduce the testimony of a witness in a former 
trial between the Same parties on the same issue, the witness being out of the juris- 
diction but alive. Aée/d, that the evidence is not admissible. Wabash R. R. Co. v. 
Miller, 59 N. E. Rep. 485 (Ind.). 

It is established that such testimony is admissible in civil cases where the witness is 
dead. Wright v. Tatham,1 A. & E.3; Yale v. Comstock, 112 Mass. 267. The prin- 
cipal case limits the doctrine strictly to cases of death. There is some authority for 
this view. Ze Baron v. Crombie, 14 Mass. 233. It is slight however, and the ten- 
dency of recent authority is towards a liberal rule, including insanity, illness, absence 
through the opponent’s procurement, disappearance, and absence from the jurisdic- 
tion; in short, any circumstances under which equity would allow a deposition to be 
taken for the purposes of a common law trial. 1 GREENL. Ev., 16th ed., § 163 ff. 
There are many troublesome distinctions in the cases and varying degrees of strict- 
ness. Berney v. Mitchell, 34 N.J. Law, 337. But the weight of authority holds the 
testimony admissible where the witness is out of the jurisdiction. Minneapolis Mill 
Co. v. Minneapolis, etc., R. R. Co., §1 Minn. 304. The case therefore seems contrary 
not only to the trend of modern cases, but to the majority of actual decisions on the 
precise point involved. 


INSURANCE — BENEFIT SOCIETIES— CHANGE OF BENEFICIARY. — One A, being 
a member of a benefit society, had the certificate made out to his wife. Later he 
wrote to the secretary, complying with the requirements for taking out a new certificate, 
and asking that such certificate be made out to his mother. The rules of the society 
made no provision for change of beneficiary. Before the new certificate had been 
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issued A died. e/d, that his mother is entitled to the benefit. Fink v. Delaware, 
etc., Society, §7 N. Y. App. Div. 507. 

By the New York Code, and by the usual rule, a member of a benefit society may 
change his beneficiary without the consent of the latter. N. Y. R. S. (1896), vol. 2, 
p. 1671; Beatty’s Appeal, 122 Pa. St. 428. Such achange is of course a novation to 
which an assent by the association is necessary. Ordinarily the laws of the associa- 
tion or the certificate contain provisions in which an express or implied assent is in- 
volved. In the principal case, however, there were no such provisions. Nevertheless, 
in view of the almost universal practice of such associations, it is fair to imply an 
assent, since it is a clear advantage to the member, and cannot hurt the society, which 
would naturally try to make itself as attractive as possible; and in practice such an 
assent is implied. Aasonic Ben. Ass’n v. Bunch,109 Mo. 560; NIBLACK, ACCID. INs. 
412. Consequently the new beneficiary in the principal case is entitled, since, when 
no method of changing is provided, a letter mailed to the company directing payment 
to a new beneficiary completes the change. irschel v. Clark, 81 Iowa, 200. 


INSURANCE— STANDARD POLICY — ProoF oF Loss.— The Minnesota standard 
fire insurance policy stipulates that proof of loss shall be furnished forthwith, but does 
not expressly say that compliance is necessary to recovery, nor provide for forfeiture on 
non-compliance. /e/d, that the insured may recover on furnishing proof of loss at any 
time within the two years limit. Jason v. St. Paul Ins. Co.,85 N. W. Rep. 13 (Minn.). 

The most natural construction of such a stipulation is that compliance is a condi- 
tion precedent to any recovery. Baker v. German Ins. Co., 124 Ind. 490. A provis- 
ion for forfeiture would compel the insured to furnish proof of a loss too trivial to make 
it worth while to collect the insurance. In the principal case, it is admitted that the 
stipulation makes a condition precedent, but it is held that the provision as to time 
may be disregarded. There is considerable authority for this view. Steele v. Ger- 
man Ins. Co., 93 Mich. 81. The word “ forthwith,” however, has a recognized legal 
meaning, namely, within a reasonable time. Scammon v. Germania Ins. Co., 101 Ill. 
621. It is difficult on principle to justify a disregard of this part of the condition, 
while effect is given to the rest. 


INTERNATIONAL LAW — ACTION BROUGHT BY SOVEREIGN — CRoss-LIBEL. — 
Held, that a cross-libel cannot be entertained in answer to a libel filed by the United 
States for injuries to a government vessel resulting from a collision. Bowkerv. U.S., 
105 Fed. Rep. 398 (Dist. Ct., N. J.). See NoTEs, p. 59. 


JUDGMENTs— REs JUDICATA— HABEAS CorRPUS PROCEEDINGS. — /e/d, that the 
dismissal of a writ of habeas corpus by the federal courts of one circuit does not ren- 
der the question ves judicata so as to preclude its reéxamination by the courts of an- 
other circuit in subsequent Aadeas corpus proceedings instituted therein by the same 
petitioner. Carter v. McClaughry, 105 Fed. Rep. 614 (Circ. Ct., D. Kan.). 

The decision that the doctrine of ves judicata is not applicable to proceedings in 
habeas corpus is in accord with the overwhelming weight of authority. J re Snell, 31 
Minn. 110. The cases offer no satisfactory explanation of this peculiarity, but the 
reason seems to be that at common law neither the prisoner in whose behalf the writ 
was issued nor the petitioner who acted solely for him, was a party to the subsequent 
proceedings. The issue as to the lawfulness of the detention was not between the 
prisoner or the petitioner and the keeper, but between the court and the keeper. See 
14 Harv. LAw REv. 612. If the keeper satisfied the court, the prisoner was remanded 
and no appeal was allowed. Hurp, HABEAS Corpus, ch. xi. The petitioner might 
however set another court in motion, and as the new writ raised the issue between 
different parties, the doctrine of res judicata could not be invoked. Where, as in the 
federal courts and in many jurisdictions, the prisoner is by statute allowed an appeal 
and thus made a party to the proceedings, there seems to be’no good reason why the 
doctrine of res judicata should not be applied. Perry v. McLendon, 62 Ga. 598. 


PERSONS — SUIT BY INFANT — DECREASED EARNING CAPACITY.— An infant sued 
through his mother, as guardian, for personal injuries. The mother, a widow, was 
held to be entitled to his services. He/d, that damages may be given for decreased 
earning capacity before as well as after majority. Chesapeake & O. Ry. Co. v. Davis, 
60 S. W. Rep. 14 (Ky.). 

There is an apparent analogy between this case and that of damage to the earning 
capacity of a married woman, for which, by the strict common law, an action lay by the 
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husband alone, but not by the husband and wife jointly. Barnes v. Hurd, 11 Mass. 
59. The case of the infant is distinguishable, however, since it is admitted that the 
parent can emancipate the child, either generally, or for particular purposes, as by 
allowing him to receive for himself a part of his earnings. Donegan v. Davis, 66 Ala. 
362. Accordingly there seems no difficulty, where the guardian is also the parent, in 
allowing him to elect to recover damages to the earning capacity of the child during 
minority for the benefit of the child rather than for himself. Adeles v. Bransfield, 19 
Kan. 16. In such a case the parent cannot afterwards, as an individual, recover for 
loss of services. Baker v. Flint, etc., Ry. Co.,91 Mich. 298. And where he has al- 
ready recovered for loss of services the reasoning above does not apply, and the dam- 
ages in question cannot be recovered in the suit brought as guardian. Houston, etc., 
Ry. Co. v. Miller, 51 Tex. 270. The decision is therefore sound and supported by 
authority. 


PROPERTY — CuRTESY — NATURE OF THE ESTATE. — A married woman, who had 
issue living, inherited an estate in fee before the modern married women’s property 
acts. eld, that the husband took an immediate life estate in his own right. Daw- 
son v. Edwards, 59 N. E. Rep. 590 (IIl.). 

All the authorities agree that a husband gets an indefeasible interest in the lands 
of his wife when issue is born. During the wife’s life he is called tenant by curtesy 
initiate. But as to the exact nature of this interest there is a conflict. On the one 
hand it is contended that the husband, after issue born, is seised of a life estate in his 
own right, and that the interest of the wife is a reversionary one expectant upon the 
life estate of her husband. Foster v. Marshall, 22 N. H. 491; Shortall v. Hinckley, 
31 Ill.219. On the other hand it is contended that the husband remains jointly seised 
with the wife during her life. Melvin v. The Proprietors, etc.. 16 Pick. 161. The ques- 
tion is one of some nicety, and the law seems to contain no analogy upon which a 
result can be reached, but the latter of the two views seems more in accord with 
the ancient conceptions of the common law, upon which the solution must depend. 
2 PoLL. AND MalIrt., Hist. Enc. Law, 405-418. 


PROPERTY — LIENS — ASSIGNMENT. — A livery stable keeper, having a lien on a 
horse for board, assigned the claim, together with the horse as security therefor, to the 
defendant. The owner of the horse brought replevin. e/d, that alien, being a purely 
personal right, is not assignable, and that the attempted assignment in the present 
case destroyed the lien and constitutes no defence. G/ascock v. Lemp, 59 N. E. Rep. 
342 (Ind.). See NOTEs, p. 70. 


PROPERTY — PUBLIC PONDS — RIGHTS OF LITTORAL OWNERS. — He/d, that a lit- 
toral owner ona public pond may obtain an injunction to restrain the taking of ice, for 
the purpose of sale, in such quantities as to reduce the natural level. Sanborn v. Peo- 
ple’s Ice Co.,84 N. W. Rep. 641 (Minn.). See Notes, p. 68. 


PROPERTY — RECORDING AcTs— DEFECTIVE ACKNOWLEDGMENT. — The defend- 
ant claimed title to land under a deed of trust from A, acknowledged before a notary, 
who, being attorney for the beneficiary, was disqualified by the law of the state. The 
plaintiff claimed as judgment creditor on a subsequent execution against A, in a juris- 
diction where a creditor is in the position of a purchaser for value. ée/d, that, the 
certificate being valid on its face, the record was constructive notice to the plaintiff, 
and he cannot recover. Southwestern Mfg. Co. v. Hughes, 60 S. W. Rep. 684 (Tex., 
Civ. App.). 

Most registration acts, including that of Texas, require deeds to be properly acknow- 
ledged as well as recorded. TEx. R. S. (1895), § 4640. An acknowledgment is void 
if taken by one in interest, Hammers v. Dole, 61 Il). 307, and the rule is applied in 
Texas to an attorney for either party. Sample v. Jrwin, 45 Tex. 567. The principal 
case qualifies that rule where the certificate is valid on its face. To what extent such 
a certificate shall be conclusive proof of the legality of the acknowledgment is not 
entirely certain, but the general tendency is. to protect one who relies on the certifi- 
cate. WEBB, RECORD TITLE, §§ 87-89; note, 1 Am. Dec. 81. In several states 
however, the certificate is by statute made prima facie evidence only. 1 HILL’s CODE 
(WasH.) § 1436. To preserve the reliability of the records, public policy certainly 
makes it important that a recorded instrument shall in general not be impeachable 
by extrinsic evidence, and the result here reached seems highly desirable. Bank of 
Benson v. Hove, 45 Minn. 40. Cf. Hits v. Jenks, 123 U.S. 297. 
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PROPERTY — WILLS— DEVISE OF A CorPSE. — The testator left a will urging that 
the manner, time, and place of his burial should be according to the defendant’s wishes 
and directions. The defendant was in possession claiming under the will, and the 
widow and daughter of the deceased brought suit to recover the body. //e/d, that one 
has no property in a dead body so that he can dispose of it by will, the custody and 
right of burial ldeasies in the absence of statutory provision, to the next of kin. 
Enos v. Snyder, 63 Pac. Rep. 170 (Cal., Sup. Ct.). See NOTEs, p. 64. 



















SALES — CONTRACTS — STOCKS CARRIED ON MARGINS. — Brokers carrying stocks 
on a margin for a customer, under a contract made in Massachusetts, were adjudi- 
cated bankrupts on a voluntary petition. e/d, that the customer, without tendering 
the rest of the purchase money, can prove a claim for the value of the contract at the 
date of the petition. /# re Swift, 105 Fed. Rep. 493 (Dist. Ct., Mass.). 

By the prevailing viewa broker is pledgee of stocks carried by him on a margin, the 
customer having legal title therein. JONES, PLEDGES, 495. This view is hardly con- 
sistent with the custom of brokers to hypothecate stocks thus held. Lawrence v. 
Maxwell, 53 N.Y. 19. The principal case adopts a theory simpler and nearer to busi- 
ness practices, that the broker owns the stocks absolutely, but is under a contractual 
obligation to deliver on tender of the balance of the price. Weston v. Jordan, 168 
Mass. 401. Normally tender fixes the time for delivery, but if it becomes apparent 
that the stocks will not be delivered, as a tender would be nugatory, performance is 
immediately due. Cort v. Ambergate, etc., Ry. Co.,17 Q. B. 127. This rule seems 
to cover the principal case, for as the filing of the petition showed that the brokers 
would not perform, liability on the contract instantly accrued. Apparently neither the 
doctrine of anticipatory breach, Roehm v. Horst, 178 U.S. 1, nor the question of the 
proof of contingent claims was involved. 




















SURETYSHIP — GUARANTY — NECESSITY OF NoTICE.— The defendant guaranteed 
the payment of rent by the plaintiff’s tenant. The plaintiff gave the defendant no 
notice of the default till long after it occurred, and the defendant had been put in a 
worse position in consequence. /Ye/d, that the facts show no defence to an action 
on the guaranty. Welch v. Walsh, §9 N. E. Rep. 440 (Mass.). See NOTES, p. 65. 














SURETYSHIP — STATUTE OF FRAUDS — PROMISE TO PAY THE DEBT OF ANOTHER. 
— The plaintiff made a sale of lumber to X, retaining a lien, and, X being unable to 
pay, refused to deliver the goods. Thereupon the defendant, who was president of a 
corporation holding an unrecorded chattel mortgage on the lumber from X, induced 
the plaintiff to deliver by guaranteeing payment. /Ve/d, that the promise need not be 
in writing, within the Statute of Frauds, as a promise to pay the debt of another. 
Choate v. Hoogstraat, 105 Fed. Rep. 713 (C. C. A., 7th Cir.). 

In general, in both England and America, wherever the promisor bears the relation 
of guarantor to the debtor, the statute applies. BROWNE, ST. FR., 5th ed., § 193. 
But there is a class of cases in which the promisor, having an interest in the property 
which gave rise to the debt, desires to free his interest from the creditor’s claim, where 
it is generally held that the statute does not apply. Williams v. Leper, 3 Burr. 1886; 
Fish v. Thomas, 5 Gray, 45. Strictly, even these cases come within the statute. The 
promisor however, having received a benefit from the creditor’s reliance on his prom- 
ise, should be liable in guasi-contract to the extent of the benefit received, by analogy 
to settled cases. Miller v. Roberts, 169 Mass. 134. Practically, this would in general 
reach the same result. But in the principal case the corporation, not the promisor, 
owned the mortgage, and therefore he was benefited only as one of the stockholders, 
and should be liable, if at all, only to the extent of his benefit. The case, however, 
is a not unnatural extension of the anomalous rule above referred to. 

























TorTs — JOINT WRONGDOERS— INDEMNITY. — An employee of the plaintiff rail- 
road company recovered against it for injuries due to the dangerous condition of a 
car received in transit from the defendant railroad, which had negligently failed to in- 
spect the car. The plaintiff had inspected it, but through negligence had failed to dis- 
cover the defect. edd, that the plaintiff is not entitled to recover over against the 
other road. Galveston, etc., Ry. Co. v. Nass, §9 S. W. Rep. 870 (Tex., Sup. Ct.). 

The rule that there is neither contribution nor indemnity between joint wrongdoers 
is said not to apply unless the parties knew or must be presumed to have known that 
they were acting wrongfully. Adamson v. Jarvis, 4 Bing. 66,73. Neither can the deci- 
sion go on the ground that the defendant company was not the cause of the injury to the 
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employee, for by the better view he could have recovered against thatcompany. Penn- 
sylvania R. R. Co. v. Snyder, §5 Oh. St. 342; contra, Glynn v. Central R. R. Co., 175 
Mass. 510. ‘The decision however is quite correct, for the judgment recovered by the 
employee is to be regarded as damage caused to one wrongdoer by the contributing 
negligence of himself and another. Ordinarily any suit by one against the other would 
be barred by contributory negligence, but if one later than the other was in sucha 
position that, by the exercise of due care, he could have discovered and avoided the 
danger, he, as between the two, must bear the whole loss. Vashua, etc., Co. v. Worces- 
ter, etc. R. R. 62 N. H. 159. The present decision correctly throws the loss on the 
party ultimately liable. The cases in which there is a warranty should be distin- 
guished. Boston Woven Hose, etc., Co. v. Kendall, 59 N. E. Rep. 657 (Mass.). 


Torts — LEGAL CAUSE — PLAINTIFF’s ILLEGAL Act. — The plaintiff’s launch was 
anchored in violation of a treasury regulation forbidding anchorage of vessels within 
150 feet of any wharf. The defendant’s lighter, in passing, picked up the anchor chain 
and drew the launch into collision. He/d, that the plaintiff cannot recover. Foley 
v. McKeever, 56 N. Y. App. Div. 517. 

If the decision rests on the theory that the plaintiff’s own wrongful act was the 
proximate cause of his injury, it is obviously sound. Apparently however, the ground 
taken by the majority is that the plaintiff’s violation of the law is conclusive against his 
right to recover, since “except for the chain the damage would not have occurred.” 
Some authority for this proposition is to be found. Bosworth v. Swansey, 10 Met. 
363; Gregg v. Wyman, 4 Cush. 322. But the weight of authority is contrary, and 
the proposition seems unsound in principle. Morris v. Litchfield, 35 N. H. 277; 
Hamilton v. Goding, 55 Me. 419. Penalties for the violation of statutes are fixed by 
the state, and courts have no power to increase them by losses of property caused 
solely by the tortious act of another. Philadelphia, etc., R. R. Co. v. Philadelphia, 
etc., Towboat Co., 23 How. 209. Nor can the independent public wrong of the plain- 
tiff avail a defendant as an excuse for his own tort. Only where such wrong is a con- 
tributing cause and not merely a condition of the injury should the recovery be barred. 


Trusts — BANKS — COLLEcrions. — Hé/d, that after the proceeds of a note depos- 
ited for collection have been received by the bank, they are held in trust for the de- 
positor, who is a preferred creditor in case of bankruptcy. State v. Bank of Commerce, 
85 N. W. Rep. 43 (Neb.). 

The case follows a previous Nebraska decision. Capital Nat. Bank v. Coldwater 
Nat. Bank, 49 Neb. 786. It is held that at the time of the deposit the parties in- 
tended the note to be held in trust, and that nothing has occurred subsequently sufficient 
to alter thetrust relation. Vurse v. Satterlee, 81 lowa, 491. But most of the cases cited 
in support of the doctrine rest on other circumstances, such as the bank’s insolvency 
at the time of deposit. Cragie v. Hadley, 99 N. Y. 131. The prevalent rule is that 
the moment a solvent bank receives the proceeds, the relation of trust is changed 
to that of debtor-and creditor. Monotuck Silk Co. v. Flanders, 87 Wis. 237. This 
rule, it is submitted, is more in accord with the general understanding of the business 
community, which expects the money collected to be treated like an ordinary deposit. 
Marine, etc., Bank v. Fulton, etc., Bank, 2 Wall. 252, 256. Since banks as a rule charge 
nothing for collecting, they cannot be expected to hold the proceeds separate, as trust 
funds. Reason and the weight of authority seem opposed to the decision in the 
principal case. 


Trusts — LIFE TENANT AND REMAINDERMAN— PREMIUM ON Bonps. — Held, 
that where there is nothing in the surrounding circumstances to show a different inten- 
tion on the part of the creator of a trust, it is the duty of a trustee, who has invested the 
trust fund in bonds purchased at a premium, to make such deductions from the income 
payable to the life beneficiary as will make the principal of the trust fund whole when 
the bonds mature. Mew York, etc., Co. v. Baker, 165 N. Y. 484; 59 N. E. Rep. 257. 

The ideal trust investment is one that yields a fair rate of interest to the life bene- 
ficiary and secures the corpus intact to the remainderman. The investment of a trust 
fund in bonds purchased at a premium, and held until maturity, involves the loss of 
both the premium and the interest upon it. A court sanctioning such investments 
should apportion the loss fairly between the life beneficiary and the remainderman. 
Neither should have any advantage at the expense of the other. Cf. Xinmouth v. 
Brigham, § Allen, 270. In losing interest upon the amount paid as premium the life 
beneficiary bears his share of the loss, and the premium itself should come out of the 
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corpus. 34 ALB. L. J. 144; Boyer v. Chauncey, 12 Pa. Super. Ct. 526. The decision, 
in throwing the entire burden upon the life beneficiary, seems unjust. The doctrine 
of the case, however, appears to be law in Massachusetts. Mew England Trust Co. v. 
Eaton, 140 Mass. 532. Although the point seems never to have been raised, it is 
perhaps arguable that, except in the absence of other safe and remunerative invest- 
ments, the purchase of bonds at a premium, with the intention of holding until 
maturity, is not a proper administration of the trust estate. 


REVIEWS. 


An EPITOME OF PERSONAL PRoPpeRTY Law. By W. H. Hastings 
Kelke, M. A., London: Sweet and Maxwell, Limited. t1g01. pp. xv, 144. 
Mr. Kelke has certainly succeeded in crowding an astonishing amount 
of law into a very limited space. His work has also the merits of accu- 
racy, due regard for proportion, and clearness of statement. First in 
order are considered the different kinds of absolute and qualified owner- 
ship. Then there is a discussion of the more important kinds of choses 
in action known to the English law, — negotiable instruments, annuities, 
insurance policies, debentures, and partnership and company shares. 
Mr. Kelke sketches briefly the English common law and statutory rules 
which govern such kinds of property, and brings out clearly the essential 
attributes of each variety. After touching upon other and less impor- 
tant matters, the book closes with a survey of bankruptcy and adminis- 
tration. The American reader may at first glance think the book rather 
too much given up to English statutory changes ; yet, as a rule, it is not 
difficult to separate from the whole text the more general common law 
principles. At any rate, as an admirably suggestive summary of the 
present state of the English law of personal property, the book ought to 
prove highly useful. 


An Epitome oF Roman Law. By W. H. Hastings Kelke, M. A., 
London: Sweet and Maxwell, Limited. 1901. pp. vii, 268. This little 
book furnishes us in a very small space with all that is essential for a 
general understanding of Roman law. In the opening chapter the his- 
tory of the law is briefly, and, it would appear, accurately, given. A long 
chapter is then devoted to Family Law, and another to the allied subject 
of Tutors and Curators. Of course, the larger portion of the book is 
taken up by the chapters on /us Rerum,— Property Law, Succession 
Law, and Contract Law. Delictal obligations are then briefly considered. 
And the final chapter treats at considerable length the subject of Pro- 
cedure. Excellent notes explain the technical terms and phrases used, 
and an appendix gives numerous references to standard authorities on 
particular topics in the law which would prove useful to students desir- 
ing a more extended investigation. It must be confessed that the book 
is not easy reading owing to its extreme conciseness. One may well 
question whether conciseness gained by such methods as the entire omis- 
sion of articles and the systematic abbreviation of ordinary words is 
entirely without disadvantages. But the book is obviously intended to 
be used in preparing for examinations, and for this purpose it leaves 
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nothing to be desired. Its excellent arrangement serves admirably to 
bring out the law in its historical development, and, notwithstanding its 
brevity, its fulness of detail, aided by an adequate tabular analysis, will 
render it invaluable for a hasty review. 


TRADE Union Law AND Cases. By Herman Cohen and George 
Howell, F. S. S. London: Sweet and Maxwell, Limited. rgo1. pp. 
xiii, 250. During the last thirty years the law of England as to trade 
unions and their members has been greatly changed by Acts of Parlia- 
ment. ‘Trade unions have become for many purposes legally recognized 
organizations with legal rights and subject to legal control, strikes are 
no longer illegal as “in restraint of trade,” and the decision in A/en v. 
Flood has practically made the civil action for conspiracy of no effect 
as against trade unions. It is to enable the workingman readily to ascer- 
tain what the law on such matters now is that the present work has been 
written. The first and introductory chapter states briefly the history 
and effect of the seven more important Acts of Parliament as to trade 
unions. In the rest of the book is given the text of these acts, to which 
is appended copious annotation under the various sections. The work 
of the authors appears almost entirely in these annotations, which con- 
sist largely of quotations from the decisions of the courts. The collec- 
tion of cases cited numbers over one hundred, and undertakes to be 
exhaustive. As the authors state, the book is not intended to be a legal 
treatise, but rather a working guide and manual for any one who has 
occasion to know and act on the present English law as to trade unions. 
For this purpose it would seem that the book must be of considerable 
value to the English trade unionist, but it is obvious that its field of 
practical utility must be confined to Great Britain. 
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We have also received : — 


THE LAW AND PROCEDURE OF UNITED States Courts. By John 
W. Dwyer, LL. M. Ann Arbor: George Wahr. 1gor. pp. xxi, 339. 
Review will follow. 


GENERAL DIGEST, AMERICAN AND ENGLISH. Bi-monthly advance 
sheets, February, 1901. Rochester: Lawyer’s Cooperative Publishing 
Co. 1901. pp. 770. 





